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liturgiological® and the theological® meaning of the Mass.” Because the
Mass is the central act of Christian worship,” developments which
undermined its meaning undercut Roman Catholicism itself.”

As German nations became more or less civilized by the late
fifteenth century,28 the tensions became unbearable. Rome had not
managed her Germans very well, not when they were mercenaries, not
when they were conquerors, and not when they became barbaric and
uncivilized members of the Roman Catholic Church.” And Rome
could not manage the newly civilized Germans either. An explosion
was inevitable.* The result was a new religion, Protestantism, not

the English Dominican Province, trans. 1920) (1947), reinforcing the passive role of the laity as
mere observers. Then, the laity, when they did communicate, were allowed only to communicate in
one kind. See id. at Part Illa, Q. 80, 1 12. Only the priest would drink from the chalice, again,
heightening the dualism between clergy and laity.

The upshot was the development of internal and subjective lay devotional substitutes for the
ancient pre-Constantinian corporate liturgy in which the laity had played a key role and
communicated frequently. See DiX, supra note 21, at 608. These substitutes intensified further the
dualism between the action of the priest at the altar and the devotions of the laity observing the
priest at work. External and objective substitutes also arose, most notably the Feast of Corpus
Christi, but there were other para-liturgical substitutes for the Mass, again, underscoring a dualist
understanding of the Mass. See WILLIAM R. CROCKETT, EUCHARIST: SYMBOL OF
TRANSFORMATION 123 (1989).

Finally, the application of the grace or virtue of the Eucharist was divorced from the liturgy as a
corporate action, and the application could be made for an individual rather than the corporate
worshipping community. See MACY, supra at 114-20 (1992).

23. “Liturgiology” refers to the “scientific study of liturgies and related subjects.” THE
OXFORD DICTIONARY OF THE CHRISTIAN CHURCH 830 (F. L. Cross & E. A. Livingstone eds., 2d.
ed. 1974). | use the term to describe the meaning of an action (liturgy) that becomes apparent
primarily from the doing of the action, or thinking primarily about the doing of the action.

24. Theology, in contrast to liturgiology, refers to that form of meaning that derives primarily
from thinking not about liturgy, or action, but about images, symbols and narratives anterior to the
liturgy or action. Theology and liturgiology clearly overlap, because liturgy can be said to have a
theology. The difference, however, lies in the primary object of thinking, and in the case of
liturgiology, thinking and doing.

25. Intercessory Masses and institutions devoted to saying them, such as chantries, were a
terrible idea, the doctrine of purgatory notwithstanding. Cf. HARPER-BILL, supra note 1, at 67.
Priests said these Masses in private, thus further undermining the corporate role of the worshipping
community in the liturgical action.

26. See CATECHISM, supra note 21, at Art. 1343.

27. The Mass may have been “at the center of the life of the medieval catholic church.”
HARPER-BILL, supra note 1, at 64-65, but the theological and the liturgiological meaning of the
Mass had been compromised.

28. See generally WiLLIAM HARVEY MAEHL, GERMANY IN WESTERN CIVILIZATION (1979).

29. See MACY, supra note 22, at 92-95, 125-27.

30. Some have suggested that the Church in England was in fairly good order at the beginning
of the sixteenth century. See HARPER-BILL, supra note 1, at 91; Diarmaid MacCulloch, Henry VIII
and the Reform of the Church, in THE REIGN OF HENRY VIII: PoLITICS, POLICY AND PIETY 160
(Diarmaid MacCulloch ed., 1995); RICHARD REX, HENRY VIII AND THE ENGLISH REFORMATION,
79 (1993). Others have argued the contrary, claiming superstition, magic, lay ignorance, clerical
indolence and Roman greed dominated the Church. See DICKENS, supra note 17, at 20; H.
MAYNARD SMITH, HENRY VIII AND THE REFORMATION 384 (1948).

Both camps are wrong. The first overlooks the problem of dualism and the liturgy, see supra note
22, and the second misreads a stubborn and persevering commitment to reconciliation in admittedly
para-liturgical forms-shrines, pilgrimages, indulgences, relics and the like-as mere superstition and
mummery. The fact is that “[t]he arch-clericalist world view” of the Medieval Church led to
inflated expectations which were “repaid by the laity [in the mid-1500s] in that same coin.” PETER
MARSHALL, THE CATHOLIC PRIESTHOOD AND THE ENGLISH REFORMATION 235 (1994). A proper
understanding of the corporate and communitarian nature of the Mass would never have produced
an “arch-clericalist world view” in the first instance or its anticlericalist reaction. The sixteenth
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original Christianity, but a new German ideology.” Struggling with its
identity,” German Europe gave the idea of religious nationalism new
life.

England was no exception to the rule of cuius regio, eius religio.”
Protestant religious nationalism emerged as the most powerful force in
and expression of the Tudor English Reformation.”* However, the
Anglo-American Reformation,” unlike its continental counterparts,
lasted a very long time.* Not only has it not yet ended,” but its situs has
shifted from England to the United States.* Second, politics has driven
the Anglo-American Reformation in ways unknown on the continent.”

The will of the Tudor and Stuart States, took the form of Religious
Settlements. They, together with the American Religious Settlements,
are the focus here. The adoption of the Religion Clauses of the First
Amendment” and their incorporation into the Fourteenth
Amendment” constitute the last two of a series of Religious Settlements
that began with the 1534 Act of Royal Supremacy,” the law that marked
the beginning of official Tudor Protestantism in England.”

The continental Protestant Reformation, triggered by the defection

century Church “became dependent on the crown rather then the Christian community as a whole
for its protection.” BARRETT L. BEER, REBELLION AND RIOT: POPULAR DISORDER IN ENGLAND
DURING THE REIGN OF EDWARD VI 2 (1982).

31. See J. C. H. AVELING, THE HANDLE AND THE AXE: THE CATHOLIC RECUSANTS IN
ENGLAND FROM REFORMATION TO EMANCIPATION 33 (1976). See also, Douglas Laycock,
Continuity and Change in the Threat to Religious Liberty: The Reformation Era and the Late
Twentieth Century, 80 MINN. L. REev. 1047, 1052 (1996) (arguing that “Protestantism was
nationalism extended to religion.”).

32. Since German Europe equated literacy and civilization, a religion that responded to the
impulses of the literate elites was inevitable.

33. The phrase means “in a [prince’s] country, the [prince’s] religion.” The expression was a
“formula adopted at the Religious Peace of Augsburg (1555), by which the princes of the Empire
were to be permitted to settle whether the religion of their own lands should be [Roman Catholic]
or Lutheran.” OXFORD, supra note 23, at 364.

34. See William M. Wiecek, The Origins of the Law of Slavery in British North America, 17
CARDOZO. L. REV. 1711, 1731 (1996) (referring to the “nationalistically Protestant English™).

35. The Protestant Reformation in England is generally referred to as the English
Reformation. See, e.g., DICKENS, supra note 17 and REX, supra note 30. The phrase “Anglo-
American Reformation” describes the Protestant Reformation as it has manifested itself first in
England and then in the United States.

36. See NICHOLAS TYACKE, England’s LONG REFORMATION: 1500-1800 (1998). The Anglo-
American Reformation is centuries long, and is a constant process. See also Jeremy Gregory, The
Making of a Protestant Nation: “Success” and “Failure” in England’s Long Reformation, in id. at
313-14.

37. See THOMAS M. PARKER, THE ENGLISH REFORMATION TO 1558, at 172 (1950).

38. See DICKENS, supra note 17, at 392-93.

39. See GEORGE P. FISHER, THE REFORMATION 318 (1873).

40. See U.S. ConsT. amend. | (“Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof . ...”).

41. In Cantwell v. Connecticut, 310 U.S. 296 (1940), the United States Supreme Court held that
the Free Exercise Clause applied to the states. In Everson v. Brd. of Educ., 330 U.S. 1 (1947), the
Court held that the Establishment Clause applied to the states.

42. An Act concerning the King’s Highness to be Supreme Head of the Church of England,
1534, 26 Hen. 8, ch. 1 (Eng.), reprinted in THE TUDOR CONSTITUTION: DOCUMENTS AND
COMMENTARY 364-65 (G. R. Elton ed., 2d. ed. 1982).

43. As critical components of Anglo-American Religious Settlements, the Religion Clauses
express both theological and political sentiments. See Witte, supra note 7, at 212.
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of Martin Luther from the Roman Catholic Church in 1517, established
a foothold in England long before 1534. England was no stranger to
religious protest. Lollardy, a proto-Protestant heresy, had attracted a
following a century earlier. However, Lollardy may have largely spent
its force by the time of Luther,” although there are views to the
contrary.46 In the event, there is no doubt that members of the
merchant classes in London, in particular, had expressed interest in
Luther’s teachings for economic reasons, and wanted to destroy the
temporal power of the Church.” Common lawyers, anxious to expand
their practice, increase their earnings, and thus cut back on the
jurisdiction of the Church courts, found that Protestantism served their
professional objectives,” and Cambridge University became a
hospitable venue for members of the English learned classes bent on
religious reform.” A. G. Dickens argues that the Protestant impulse
resided in “the solid, pious, educated layman who demanded a share in
matters hitherto monopolised by bishops and kings.”® This impulse
reflects the civilizing of German Europe.”™ Henry VIII, therefore, had
support for his intention to establish an independent English Church, a
Church beholden to him.”

The Settlement of 1534 held as long as Henry VIII lived. Henry’s
heir, the boy-king Edward VI, was controlled by a Protectorate. It
produced two Settlements, one in 1549 under Somerset™ and a second
in 1552 under Northumberland.* When Mary came to the throne, the

44, See ANNE HUDSON, THE PREMATURE REFORMATION: WYCLIFFITE TEXTS AND LOLLARD
HISTORY (1988).

45. Lollardy failed because the state supported church campaigns to eradicate it. See
HARPER-BILL, supra note 1, at 82. A harsher view supposes that “Lollardy . .. was intellectually
dormant, if not dead.” REX, supra note 30, at 135.

46. See DIARMAID MACCULLOCH, THE LATER REFORMATION IN ENGLAND: 1547-1603, at 126
(1990) (noting that one factor regarding the pace of the Anglo-American Reformation in any given
region of England was “whether ... [it] harboured a predisposition to reform produced by the
survival of . . . Lollardy.”). Lollardy coincided with Swiss, i.e., Zwinglo-Calvinist Protestantism. See
id.

47. See SMITH, supra note 30, at 286.

48. See HARPER-BILL, supra note 1, at 78.

49. See SMITH, supra note 30, at 239-75.

50. DICKENS, supra note 17, at 225. Dickens explains much of the tension between Protestant
groups:

Whatever his doctrinal arrogance, Calvin showed himself more perceptive than Elizabeth
and her successors in thus canalising and controlling . . . the lay demand. In Elizabeth’s
England the retention of an old-style clerical hierarchy tended to limit the legal
expression of this demand to the House of Commons and, by neglecting it at the lower
levels, to produce a series of tensions which later almost destroyed the monarchy and the
Anglican Church themselves.

51. See supra notes 28-32 and accompanying text.

52. See infra Part 11(A)(5).

53. See JENNIFER LOACH ET AL., EDWARD VI (1999), for a discussion of Edward Seymour,
Earl of Hertford and Duke of Somerset.

54. See id. for a discussion of John Dudley, Duke of Northumberland.
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Edwardian Settlements were replaced with one which sought to
reestablish Roman spiritual supremacy in England.” Elizabeth imposed
her own Religious Settlement in 1559, one that proved to be far more
durable in the long run than those that preceded it in many respects.”
However, even it fell apart in the fire, fury and passion of the Puritan
Revolution. The Restoration of the monarchy in 1660 led to another
Settlement in 1662, one that closely followed the 1559 Settlement.
Finally, the overthrow in 1688 of the Catholic James Il led to one more
Religious Settlement.

The American reality comes into play during the Seventeenth
Century, and overlaps the Stuart Settlements. The colonial experience
resulted in a series of Religious Settlements, and the American
Revolution produced a national Religious Settlement-the Religion
Clauses—rather different from its English and Colonial predecessors,
and yet, not different at all. Finally, the fire, fury, and passion of the
American Civil War led to a political Settlement-the Thirteenth,
Fourteenth and Fifteenth Amendments. Within a century’s time
thereafter, the Fourteenth Amendment became the basis for imposing
one more Religious Settlement, the one under which we now live.”
With the sole exception of the Marian Settlement, these Religious
Settlements have as their primary objective the establishment and
maintenance of a Protestant Empire, an empire that has caused untold
grief for people of color, and presented enormous difficulties for “white
ethnics.”

The idea of Protestant Empire, like law, breaks down into two
parts—the procedural and the substantive.” The procedural meaning of
Protestant Empire involves the social, political, legal and cultural setting
in which the works, the goals, and the objectives of the Anglo-American
Reformation may play themselves out in time and space.

The Religious Settlements display five important “procedural”

55. An Act repealing all statutes . . . made against the see apostolic of Rome, 1554, 1 & 2 Phil.
& M., ch. 8 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 368-72.

56. The 1559 Book of Common Prayer remains, with only the slightest of modifications
effected in 1662, the prayer book of the Church of England. See EDWARD P. ECHLIN, THE
ANGLICAN EUCHARIST IN ECUMENICAL PERSPECTIVE: DOCTRINE AND RITE FROM CRANMER TO
SEABURY (1968).

57. A century is a long time. The Puritan Revolution concerned religion, along with other
important matters affecting the nature and character of the English State. See Conrad Russell,
Introduction to the Origins of the English Civil War, in THE STRUGGLE FOR POWER: ENGLISH
HisTORY, 1550-1720, at 344-45 (John M. Beattie and Michael G. Finlayson eds., 1987). The
American Civil War concerned itself with the shape of the American polity, or slavery and race, but
also touched matters of religion. See Kurt T. Lash, The Second Adoption of the Establishment
Clause: The Rise of the Nonestablishment Principle, 27 ARiz. ST. L.J. 1085 (1995). But see Daniel O.
Conkle, Toward a General Theory of the Establisment Clause, 82 Nw. U. L. Rev. 1113, 1136-41
(1988).

58. See Walter Wheeler Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 YALE
L.J. 333 (1933); Robert G. Lawson, Modifying the Kentucky Rules of Evidence: A Separation of
Powers Issue, 88 K. L.J. 525 (1999-2000).
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characteristics. The first is an ideology” rooted in anti-Roman
Catholicism. The second is dedication to the Protestantization of the
people subject to the jurisdiction or authority of the Protestant Empire.
The third is a commitment of varying intensity over time to pan-
Protestantism.” The fourth is a belief in social reform.” And the fifth is
a pragmatic commitment to a war of attrition and a willingness to
exercise restraint in doing the work of the Anglo-American
Reformation; the Settlements reveal a shifting and dynamic blend of
suasion and coercion.”

The substantive side of the idea derives from the theology of the
normative religion of the Anglo-American Reformation—evangelical
Protestantism,” those forms of Protestantism largely derived from the

59. “‘Ideology’ means a symbolic cultural system that provides authority for political patterns,
structures and arrangements, see Michael deHaven Newsom, Independent Counsel?  No.
Ombudsman? Yes: A Parable of American Ideology and Myth, 5 Widener L. Symp. J. 141, 149
(2000). Ideologies are macro-narratives as distinct from myths which are micro-narratives. See id.
at 149-51. The close connection between religion and politics implicit in religious nationalism in
general and Protestant Empires in particular suggests that “ideology” can have a religious or
theological dimension, if only as a source of authority for political patterns, structures and
arrangements. See H. Wayne House, A Tale of Two Kingdoms: Can There Be Peaceful Coexistence
of Religion with the Secular State?’ 13 BYU J. PuB. L. 203, 254 (1999) (arguing that ideologies are
religious).

60. “Pan-Protestantism” refers to a pattern of cooperation between Protestant groups, even
where there may also be conflict and competition between them. See PATRICK W. CAREY, THE
RoMAN CATHOLICS 38 (1993) (noting that the struggle in the 1840s between the advocates for the
common schools and Catholic conservatives like New York’s Bishop John Hughes was in part
fueled by a belief of the former that “true neutrality in regard to religion was possible, [as] [flor
Hughes neutrality in practice turned out to be religious universalism of the pan-Protestant kind.”);
ROBERT F. DRINAN, RELIGION, THE COURTS AND PuBLIC PoLICcYy 4 (1963) (referring to “a
framework of statutory and decisional law ... [which] was designed to protect a pan-Protestant
nation from non-Protestant influences.”).

The idea of pan-Protestantism reflects the fissiparous tendencies of Protestantism. See
DICKENS, supra note 17, at 389; CHARLES H. GEORGE AND KATHERINE GEORGE, THE
PROTESTANT MIND OF THE ENGLISH REFORMATION: 1570-1640, at 376 (1961); SMITH, supra note
30, at 359; Patricia U. Bonomi, Religious Dissent and the Case for American Exceptionalism, in
RELIGION IN A REVOLUTIONARY AGE 43-45 (Ronald Hoffman and Peter J. Albert eds., 1994);
MARK A. NOLL ET AL., THE SEARCH FOR CHRISTIAN AMERICA 111-12 (1983); W. K. JORDAN, THE
DEVELOPMENT OF RELIGIOUS TOLERATION IN ENGLAND 479 (1940); Edward J. Conry and Caryn
L. Beck-Dudley, Meta-Jurisprudence: A Paradigm for Legal Studies, 33 Am. Bus. L.J. 691, 695
(1996); Gregory, supra note 36, at 320.

61. See Gregory, supra note 36, at 324 (arguing that Protestantism always has to fight
something, and complete success is unattainable). Reform in general and social reform in
particular are necessary elements of Protestantism. Indeed, given the close ties between
Protestantism and political revolution, see G. R. ELTON, REFORM AND REFORMATION: ENGLAND
1509-1558, at 389 (1977), one could treat the American Revolution as a Protestant social reform.

62. Coercion involves “the use or the threat of power.” David L. Kirp, Proceduralism and
Bureaucracy: Due Process in the School Setting, 28 STAN. L. Rev. 841, 855 (1976). Suasion is a
matter of argument, William E. Forbath, The Shaping of the American Labor Movement, 102 HARV.
L. Rev. 1109, 1213 (1989), exhortation, Carol M. Rose, Rethinking Environmental Controls:
Management Strategies for Common Resources, 1991 DUKE L.J. 1, 31 (1991), or consent, see
generally JOHN A. HALL, COERCION AND CONSENT: STUDIES ON THE MODERN STATE (1994);
WILLIAM CROFTS, COERCION OR PERSUASION?: PROPAGANDA IN BRITAIN AFTER 1945 (1989). The
dueling coercion and endorsement tests, see Lee v. Weisman, 505 U.S. 577 (1992), reflect a
disagreement as to whether coercion is a necessary element of a violation of the Establishment
Clause or whether “endorsement” will suffice. Lee v. Weisman will be fully analyzed in a
forthcoming article.

63. Evangelical Protestantism places primary emphasis on the Bible. See generally THE
EVANGELICALS: WHAT THEY BELIEVE, WHO THEY ARE, WHERE THEY ARE CHANGING (David F.
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works of the Sixteenth Century Reformers Huldreich Zwingli and John
Calvin.”  Evangelical Protestant theology rests upon a dualist
understanding of God and His Creation,” a dualism, which distorts the

Wells and John D. Woodbridge eds., 1975); MARK A. NoLL, A HISTORY OF CHRISTIANITY IN THE
UNITED STATES AND CANADA 193-95 (1992). Evangelicals place little or no emphasis on either
liturgy or tradition as both developed in Roman Catholicism and Eastern Orthodoxy. For a
discussion of Roman Catholic Tradition see John Harriott, Catholicism at the Crossroads, in THE
NATURE OF RELIGIOUS MAN: TRADITION AND EXPERIENCE (D. B. Fry ed., 1982). For a discussion
of Eastern Orthodox Tradition see GEORGES FLOROVSKY, BIBLE, CHURCH, TRADITION: AN
EASTERN ORTHODOX VIEW (1972). For a discussion of Protestant Tradition see Anthony Dyson,
Protestantism, in THE NATURE OF RELIGIOUS MAN, supra.

Liturgical Protestantism finds expression primarily in Lutheranism and Anglicanism
(Episcopalianism). Altars play a much more prominent role in such churches whereas the pulpit is
the most important feature in non-liturgical Protestant churches. See CRYIL E. POCKNEE, THE
CHRISTIAN ALTAR IN HISTORY AND TODAY (1963); JAMES F. WHITE, PROTESTANT WORSHIP AND
CHURCH ARCHITECTURE (1963); BERNARD FUENTHER ET AL., ARCHITECTURE AND THE CHURCH
(1965). This is so because the paradigmatic Christian liturgy is the Eucharist and it involves an
altar.

Liberal Protestantism cuts across evangelical and liturgical Protestant denominations. See
Stephen A. Marini, Religion, Politics, and Ratification, in Hoffman and Albert, supra note 60. The
paradigmatic liberal Protestants are the Unitarians. See AN AMERICAN REFORMATION: A
DOCUMENTARY HISTORY OF UNITARIAN CHRISTIANITY (Sydney E. Ahlstrom and Jonathan S. Cary
eds., 1985). Liberal Protestantism is “process” religion, tending towards the view that revealed
religious truth is not a past fact, but is a continuing fact. See ROBERT L. WILKEN, THE MYTH OF
CHRISTIAN BEGINNINGS 170, 192-93, 205 (1980); ADOLF HARNACK, HISTORY OF DOGMA (Russell
and Russell 1958)(1894). Neither the Bible nor the sacraments play an important role in liberal
Protestantism. Biblicism is inconsistent with “process,” and the sacraments are merely superstitious
magic, inconsistent with the rationalist ethos of “process” religion.

64. Others helped develop the Reformed tradition including Martin Bucer, the Strassbourg
Reformer, see WILHELM PAuUCK ET AL., MELANCHTHON AND BUCER (1969), and Thomas
Cranmer, the first Anglo-Protestant Archbishop of Canterbury and the author of the 1549 and 1550
Books of Common Prayer. See DIARMAID MACCULLOCH, THOMAS CRANMER: A LIFE (1996);
JASPER RIDLEY, THOMAS CRANMER (1966). The radical left-wing Anabaptist tradition influenced
Anglo-American Protestantism. See STEPHEN MAYOR, THE LORD’S SUPPER IN EARLY ENGLISH
DISSENT ix (1972). Nonetheless, Zwingli and Calvin most profoundly impacted and influenced
Anglo-American evangelical Protestantism.

65. Eucharistic theology provides a useful vehicle for comparing evangelical Protestant

dualism with Catholic “reconciliationism.” See supra notes 21-22 and accompanying text.
There are two ways to understand the Eucharist: either the bread and wine have a close ontological
relation in the material world with-i.e. are reconciled with-the Body and Blood of Christ here in
the material world, or they do not. The Roman Catholic doctrine, transubstantiation, holds that at
a moment in the Eucharistic Prayer, called the consecration there is a change “of the whole
substance of the bread into the substance of the body of Christ our Lord and of the whole substance
of the wine into the substance of His blood.” CATECHISM, supra note 21, at Art. 1377.
Consubstantiation, a doctrine taught by some Anglo-Catholics, holds that at the consecration both
the substance of the material elements, the bread and the wine and the substance of the Body and
Blood of Christ are present here in the material world, in the Eucharist. See JOHN KEBLE, ON
EUCHARISTICAL ADORATION (1867). Martin Luther taught that there was no consecration as such,
but at a point in the liturgy analogous to it, the antecedent ubiquitous real presence of the Body and
Blood of Christ in the bread and wine is discovered. Cf. 37 LUTHER’S WORKS WORD &
SACRAMENT 111 59 (Robert H. Fischer ed., and Helmut T. Lehman general ed., 1961). These
doctrines, together with the eucharistic theology of Eastern Orthodoxy, see MICHAEL
POMAZANSKY, ORTHODOX DOGMATIC THEOLOGY: A CONCISE EXPOSITION 275-86 (1984), are
realist doctrines. All others are symbolist doctrines.

Zwingli, a symbolist, taught that there is no real presence because the Body and Blood of
Christ are in Heaven and, reflecting a dualist or anti-reconciliationist world view, they cannot also
be present in the Eucharist. The only “presence” is an internal, subjective, mental one, the
communicant, while eating bread and drinking wine, remembers what Christ did for us. See
generally ULRICH ZWINGLI, ON PROVIDENCE AND OTHER EssAys (William John Hinke ed., 1983)
(1922). Zwinglianism is the ultimate expression of dualism: Heaven versus earth, matter versus
spirit, past versus present, objective versus subjective. John Calvin thought that Luther went too
far and Zwingli not far enough. See John Calvin, Short Treatise on the Supper of Our Lord, in 2
JOHN CALVIN, TRACTS AND TREATISES ON THE DOCTRINE AND WORSHIP OF THE CHURCH 195
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dualism that undermined the medieval Church.” It explains not only
the procedural proposition that social reform qua social reform is
necessary for the Anglo-Protestant Reformation to prevail. But it also
explains the substantive stance as to the social reforms embraced by
evangelical Protestants over the centuries, and the positions taken with
respect to those reforms, even reforms that appear to be inconsistent,
paradoxical or at cross purposes. Social reforms associated with the
Anglo-American Reformation and America-as-Protestant Empire
down through the centuries include Capitalism,” slavery,” the abolition
of slavery,” religion in the common schools,” Temperance-Prohibition,™

(Thomas F. Torrance ed., 1958). While Calvin is hard to pin down, he taught at one point that by a
dynamic process the communicant is reconciled with the Body and Blood of Christ not here on
earth but, in some spiritual way, in Heaven. See JOHN CALVIN, INSTITUTES OF THE CHRISTIAN
RELIGION IV, XVII, XXXI. At the consecration, the Holy Spirit descends into the elements and
constructs ladders whereby the souls of the faithful communicants may ascend to Heaven and there
see exhibited the Body and Blood of Christ. If there is reconciliation, it does not take place in the
material world, in Creation. Thus Calvin is one with Zwingli. Few Calvinists accepted Calvin’s
double or dual dynamism, if only because it is convoluted, clumsy, awkward, and overly
complicated. See, e.g., JOHN W. NEVIN, THE MYSTICAL PRESENCE AND OTHER WRITINGS ON THE
EUCHARIST 150-200 (Bard Thompson and George H. Bricker eds., 1966) (1846) (attempting to
rehabilitate Calvin’s doctrine).

Some Anglicans and some Calvinists believe that at the consecration, the power, energy,
force or virtue of the Holy Spirit are somehow conjoined with the bread and wine, even while the
Body and Blood of Christ remain in Heaven and are not conveyed with the bread and wine. See
generally JOHN JOHNSON, THE UNBLOODY SACRIFICE AND ALTAR, UNVAILED AND SUPPORTED
(John Henry Parker 1847) (1713). This is essentially the view that Nevin held. See NEVIN, supra.
In form this doctrine, Virtualism, appears to be reconciliationist. However, it lacks the literal
substance of reconciliation, as it denies any earthly or material reconciliation. Thus it is one with
Zwinglianism. Virtualism is Calvinistic in that it posits the first half of Calvin’s dual dynamic - the
descent of the Holy Spirit—although it rejects the second half, climbing ladders heavenward.

Other Anglicans and some Calvinists hold that consecration merely sets aside the bread
and wine for a holy use. Upon reception of the bread and wine, one transaction, the communicant,
in a separate, parallel-or dual-transaction, and in a heavenly or spiritual manner only, receives the
Body and Blood of Christ. This doctrine is called Receptionism. See generally DANIEL
WATERLAND, A REVIEW OF THE DOCTRINE OF THE EUCHARIST (Clarendon Press 1880) (1737).
This doctrine has Calvinistic origins, but, unlike Virtualism, it emphasizes the second half of
Calvin’s dual dynamic. Receptionism, of course, like Zwinglianism, Calvinist dual dynamism, and
Virtualism, rejects any earthly or material reconciliation of God and man. Thomas Cranmer taught
a variation of this doctrine, holding that the separate transaction only involved the virtue, power or
force of the Holy Spirit, not the Body and Blood of Christ. Dynamic Receptionism combines the
most “Protestant” elements of Virtualism and Receptionism and closely resembles Zwinglianism,
the archetypical symbolist theology. See also WILLIAM P. HAUGAARD, ELIZABETH AND THE
ENGLISH REFORMATION: THE STRUGGLE FOR A STABLE SETTLEMENT OF RELIGION 265-67 (1968).

66. See supra notes 21-22 and accompanying text.

67. See generally MAX WEBER, THE PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM
(Talcott Parsons trans., Charles Scribner’s Sons 1958) (1905) (arguing that the ethic derives from
theology); R. H. TAWNEY, RELIGION AND THE RISE OF CAPITALISM: A HISTORICAL STUDY
(Penguin Books 1947) (1927) (arguing that the theology derives from the ethic). See also Andrew
Greeley, The Protestant Ethic: Time for a Moratorium, in RELIGIOUS INFLUENCE IN
CONTEMPORARY SOCIETY: READINGS IN THE SOCIOLOGY OF RELIGION (Joseph E. Faulkner ed.,
1972) (arguing that Catholic theology can produce a capitalist ethic).

68. Slavery in the Roman Catholic New World was far less harsh than in the British and
American New World. See Frank Tannenbaum, Slave and Citizen, in SLAVERY: A COMPARATIVE
PERSPECTIVE, READINGS ON SLAVERY FROM ANCIENT TIMES TO THE PRESENT 62-69 (Robin W.
Winks ed., 1972). The American system was particularly brutal. See Wiecek, supra note 34.

69. See generally JAMES M. MCPHERSON, THE STRUGGLE FOR EQUALITY: ABOLITIONISTS
AND THE NEGRO IN THE CIVIL WAR AND RECONSTRUCTION (2d ed. 1995).

70. 1 will explore this subject in a forthcoming article.

71. 1 will explore this subject in a forthcoming article.



NEwsoM.DOC 2/12/2001 2:45 PM

198 Washburn Law Journal [Vol. 40

and colonization and the creation of new polities.”

The line between “procedure” and “substance” is not altogether
bright, if it exists at all.” Substantive social reforms were designed in
part to aid the process of Protestantization. For example, many Drys
believed that Temperance-Prohibition would make people better
Protestants.” However, the distinction serves the purpose of permitting
informed conclusions about the meaning—both moral and empirical—
of America-as-Protestant Empire because the distinction functions at a
minimum as an organizing principle in understanding how the
Protestant Empire works.”

The procedural and the substantive elements of the Protestant
Empire also have a concrete historical setting which gives them
meaning and purpose. The major elements of that setting include (1)
the dynastic goals, and indeed the character and the personalities of
Henry VIII and especially his daughter Elizabeth | as seen in their
relation with the English people, (2) the growth of a literate middle and
upper class laity, (3) the breakdown of the tense relations between
German and Roman, and (4) the liturgiological crisis of late-medieval
Roman Catholicism.

This essay will sketch the broad contours of the predicate claims
regarding the religious or theological purpose of the Founding and the
Incorporation and will identify the principles that inform American
church-state law. Part Il of this article will discuss the English Religious
Settlements. Part 111 will consider the American Religious Settlements.
Part IV will frame the inquiry into the present meaning of the American
Protestant Empire.”

Il. THE ENGLISH RELIGIOUS SETTLEMENTS

At first blush, the number of Settlements suggests that they settled
little. However, in the context of a political order dedicated to restraint

72. The difference between Protestant-Empire colonization and Catholic Empire colonization
is that in the former the Anglo-American Reformation largely drove the enterprise. Some of the
greatest defenders of white colonization of America were Protestant ministers. See LYMAN
BEECHER, A PLEA FOR THE WEST (1835); BAIRD, supra note 1; JOSIAH STRONG, OUR COUNTRY
(Jurgen Herbst ed., 1963) (1890).

73. See Cook, supra note 58, at 335-36 (stating that “our problem. .. [is] not to discover the
location of a pre-existing ‘line’ but to decide where to draw a line.”).

74. See ELIOT ASINOF, 1919: AMERICA’S LOSS OF INNOCENCE 239 (1990) (noting that “[t]o the
Evangelical Church, the solution to all problems lay in the removal of the temptation of alcohol,
after which reform was possible . .. [and that] man, by his very nature, was a sinner and must be
denied the source of his sinning.”); JOHN ALLEN KROUT, THE ORIGINS OF PROHIBITION (1925)
(stating that “in the thinking of many a religious zealot the temperance reform and prohibitory
movement became integral parts of the church’s earthly mission.”).

75. This is, of course, precisely the same argument made with regard to understanding the
workings of the law. See Cook, supra note 58.

76. Much work remains to be done fully to explore the claims made here and the implications
thereof, particularly the damage done to people of color and “white ethnics.” Subsequent articles
will do so, but others are invited to join in and pursue the inquiries implicit in the claims made here.
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and attrition, individually and collectively they settled much.

A.  The Settlement of 1534

The *“dynastic interests” of Henry VIII led to the break with
Rome.” First, Henry wanted a male heir. Catherine of Aragon had not
given him one: their only surviving child was Mary. He wanted an
annulment of his marriage so that he could marry Anne Boleyn with
whom he was in love and by whom he hoped to have a male heir. Pope
Clement VII, however, refused to grant him an annulment. Second,
Henry saw himself as Josiah, a righteous king of Israel.” His insecurity
regarding the Tudor dynasty,” his lustfulness, and his delusions of
grandeur® all conspired to drive him to action.

The Act of Supremacy, which defined the Henrician Settlement,
declared the King to be the supreme head of the Church of England.”®
It also gave the King authority over the doctrines of the Church.”
Henry thus became the pope of the Church of England.®

1. Anti-Roman Catholicism

Anti-Roman Catholicism became the official ideology of Tudor
England. Henry used the Treasons Act of 1534* to destroy Cardinal
John Fisher and Thomas More.” They had refused to take the Oath of
Supremacy, were tried, found guilty of treason and executed in 1535.%
Equating adherence to Roman Catholicism and treason must have

77. HAROLD J. GRIMM, THE REFORMATION ERA: 1500-1650, at 291 (1965).

78. See REX, supra note 30, at 174 (arguing that “the closest model for Henry himself . . . was
Josiah, the king who was thunderstruck when the high priest read to him from the books of the Law,
and set about enforcing it.”). Henry even identified with King David. See MacCulloch, supra note
30, at 180.

79. The Tudors emerged out of a messy and protracted war. See JOHN BowLE, HENRY VIII: A
BIOGRAPHY 22-25 (1973). Henry’s father, Henry VII, may have had a colorable claim to the
English throne, see id., at 21-22, but the disturbances of the Fifteenth century undoubtedly haunted
his second son, Henry VIII.

80. “[Henry] was always the tall, jovial bon vivant, with his zest for life, his love and music and
the company of ladie