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liturgiological23 and the theological24 meaning of the Mass.25  Because the 
Mass is the central act of Christian worship,26 developments which 
undermined its meaning undercut Roman Catholicism itself.27 

As German nations became more or less civilized by the late 
fifteenth century,28 the tensions became unbearable.  Rome had not 
managed her Germans very well, not when they were mercenaries, not 
when they were conquerors, and not when they became barbaric and 
uncivilized members of the Roman Catholic Church.29  And Rome 
could not manage the newly civilized Germans either.  An explosion 
was inevitable.30  The result was a new religion, Protestantism, not 

 
the English Dominican Province, trans. 1920) (1947), reinforcing the passive role of the laity as 
mere observers.  Then, the laity, when they did communicate, were allowed only to communicate in 
one kind.  See id. at Part IIIa, Q. 80, ¶ 12.  Only the priest would drink from the chalice, again, 
heightening the dualism between clergy and laity. 
The upshot was the development of internal and subjective lay devotional substitutes for the 
ancient pre-Constantinian corporate liturgy in which the laity had played a key role and 
communicated frequently.  See DIX, supra note 21, at 608.  These substitutes intensified further the 
dualism between the action of the priest at the altar and the devotions of the laity observing the 
priest at work.  External and objective substitutes also arose, most notably the Feast of Corpus 
Christi, but there were other para-liturgical substitutes for the Mass, again, underscoring a dualist 
understanding of the Mass.  See WILLIAM R. CROCKETT, EUCHARIST: SYMBOL OF 
TRANSFORMATION 123 (1989). 
Finally, the application of the grace or virtue of the Eucharist was divorced from the liturgy as a 
corporate action, and the application could be made for an individual rather than the corporate 
worshipping community.  See MACY, supra at 114-20 (1992). 
 23. “Liturgiology” refers to the “scientific study of liturgies and related subjects.” THE 
OXFORD DICTIONARY OF THE CHRISTIAN CHURCH 830 (F. L. Cross & E. A. Livingstone eds., 2d. 
ed. 1974).  I use the term to describe the meaning of an action (liturgy) that becomes apparent 
primarily from the doing of the action, or thinking primarily about the doing of the action. 
 24. Theology, in contrast to liturgiology, refers to that form of meaning that derives primarily 
from thinking not about liturgy, or action, but about images, symbols and narratives anterior to the 
liturgy or action.  Theology and liturgiology clearly overlap, because liturgy can be said to have a 
theology.  The difference, however, lies in the primary object of thinking, and in the case of 
liturgiology, thinking and doing. 
 25. Intercessory Masses and institutions devoted to saying them, such as chantries, were a 
terrible idea, the doctrine of purgatory notwithstanding.  Cf. HARPER-BILL, supra note 1, at 67.  
Priests said these Masses in private, thus further undermining the corporate role of the worshipping 
community in the liturgical action. 
 26. See CATECHISM, supra note 21, at Art. 1343. 
 27. The Mass may have been “at the center of the life of the medieval catholic church.”  
HARPER-BILL, supra note 1, at 64-65, but the theological and the liturgiological meaning of the 
Mass had been compromised. 
 28. See generally WILLIAM HARVEY MAEHL, GERMANY IN WESTERN CIVILIZATION (1979). 
 29. See MACY, supra note 22, at 92-95, 125-27. 
 30. Some have suggested that the Church in England was in fairly good order at the beginning 
of the sixteenth century.  See HARPER-BILL, supra note 1, at 91; Diarmaid MacCulloch, Henry VIII 
and the Reform of the Church, in THE REIGN OF HENRY VIII: POLITICS, POLICY AND PIETY 160 
(Diarmaid MacCulloch ed., 1995); RICHARD REX, HENRY VIII AND THE ENGLISH REFORMATION, 
79 (1993).  Others have argued the contrary, claiming superstition, magic, lay ignorance, clerical 
indolence and Roman greed dominated the Church. See DICKENS, supra note 17, at 20; H. 
MAYNARD SMITH, HENRY VIII AND THE REFORMATION 384 (1948). 
Both camps are wrong.  The first overlooks the problem of dualism and the liturgy, see supra note 
22, and the second misreads a stubborn and persevering commitment to reconciliation in admittedly 
para-liturgical forms-shrines, pilgrimages, indulgences, relics and the like-as mere superstition and 
mummery.  The fact is that “[t]he arch-clericalist world view” of the Medieval Church led to 
inflated expectations which were “repaid by the laity [in the mid-1500s] in that same coin.”  PETER 
MARSHALL, THE CATHOLIC PRIESTHOOD AND THE ENGLISH REFORMATION 235 (1994).  A proper 
understanding of the corporate and communitarian nature of the Mass would never have produced 
an “arch-clericalist world view” in the first instance or its anticlericalist reaction.  The sixteenth 
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original Christianity, but a new German ideology.31  Struggling with its 
identity,32 German Europe gave the idea of religious nationalism new 
life. 

England was no exception to the rule of cuius regio, eius religio.33 
Protestant religious nationalism emerged as the most powerful force in 
and expression of the Tudor English Reformation.34 However, the 
Anglo-American Reformation,35 unlike its continental counterparts, 
lasted a very long time.36  Not only has it not yet ended,37 but its situs has 
shifted from England to the United States.38  Second, politics has driven 
the Anglo-American Reformation in ways unknown on the continent.39 

The will of the Tudor and Stuart States, took the form of Religious 
Settlements.  They, together with the American Religious Settlements, 
are the focus here.  The adoption of the Religion Clauses of the First 
Amendment40 and their incorporation into the Fourteenth 
Amendment41 constitute the last two of a series of Religious Settlements 
that began with the 1534 Act of Royal Supremacy,42 the law that marked 
the beginning of official Tudor Protestantism in England.43 

The continental Protestant Reformation, triggered by the defection 

 
century Church “became dependent on the crown rather then the Christian community as a whole 
for its protection.”  BARRETT L. BEER, REBELLION AND RIOT: POPULAR DISORDER IN ENGLAND 
DURING THE REIGN OF EDWARD VI 2 (1982). 
 31. See J. C. H. AVELING, THE HANDLE AND THE AXE: THE CATHOLIC RECUSANTS IN 
ENGLAND FROM REFORMATION TO EMANCIPATION 33 (1976).  See also, Douglas Laycock, 
Continuity and Change in the Threat to Religious Liberty: The Reformation Era and the Late 
Twentieth Century, 80 MINN. L. REV. 1047, 1052 (1996) (arguing that “Protestantism was 
nationalism extended to religion.”). 
 32. Since German Europe equated literacy and civilization, a religion that responded to the 
impulses of the literate elites was inevitable. 
 33. The phrase means “in a [prince’s] country, the [prince’s] religion.”  The expression was a 
“formula adopted at the Religious Peace of Augsburg (1555), by which the princes of the Empire 
were to be permitted to settle whether the religion of their own lands should be [Roman Catholic] 
or Lutheran.”  OXFORD, supra note 23, at 364. 
 34. See William M. Wiecek, The Origins of the Law of Slavery in British North America, 17 
CARDOZO. L. REV. 1711, 1731 (1996) (referring to the “nationalistically Protestant English”). 
 35. The Protestant Reformation in England is generally referred to as the English 
Reformation.  See, e.g., DICKENS, supra note 17 and REX, supra note 30.  The phrase “Anglo-
American Reformation” describes the Protestant Reformation as it has manifested itself first in 
England and then in the United States. 
 36. See NICHOLAS TYACKE, England’s LONG REFORMATION: 1500-1800 (1998).  The Anglo-
American Reformation is centuries long, and is a constant process.  See also Jeremy Gregory, The 
Making of a Protestant Nation: “Success” and “Failure” in England’s Long Reformation, in id. at 
313-14. 
 37. See THOMAS M. PARKER, THE ENGLISH REFORMATION TO 1558, at 172 (1950). 
 38. See DICKENS, supra note 17, at 392-93. 
 39. See GEORGE P. FISHER, THE REFORMATION 318 (1873). 
 40. See U.S. CONST. amend. I (“Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof . . . .”). 
 41. In Cantwell v. Connecticut, 310 U.S. 296 (1940), the United States Supreme Court held that 
the Free Exercise Clause applied to the states.  In Everson v. Brd. of Educ., 330 U.S. 1 (1947), the 
Court held that the Establishment Clause applied to the states. 
 42. An Act concerning the King’s Highness to be Supreme Head of the Church of England, 
1534, 26 Hen. 8, ch. 1 (Eng.), reprinted in THE TUDOR CONSTITUTION: DOCUMENTS AND 
COMMENTARY 364-65 (G. R. Elton ed., 2d. ed. 1982). 
 43. As critical components of Anglo-American Religious Settlements, the Religion Clauses 
express both theological and political sentiments.  See Witte, supra note 7, at 212. 
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of Martin Luther from the Roman Catholic Church in 1517, established 
a foothold in England long before 1534.  England was no stranger to 
religious protest.  Lollardy, a proto-Protestant heresy, had attracted a 
following a century earlier.44  However, Lollardy may have largely spent 
its force by the time of Luther,45 although there are views to the 
contrary.46  In the event, there is no doubt that members of the 
merchant classes in London, in particular, had expressed interest in 
Luther’s teachings for economic reasons, and wanted to destroy the 
temporal power of the Church.47  Common lawyers, anxious to expand 
their practice, increase their earnings, and thus cut back on the 
jurisdiction of the Church courts, found that Protestantism served their 
professional objectives,48 and Cambridge University became a 
hospitable venue for members of the English learned classes bent on 
religious reform.49  A. G. Dickens argues that the Protestant impulse 
resided in “the solid, pious, educated layman who demanded a share in 
matters hitherto monopolised by bishops and kings.”50  This impulse 
reflects the civilizing of German Europe.51  Henry VIII, therefore, had 
support for his intention to establish an independent English Church, a 
Church beholden to him.52 

The Settlement of 1534 held as long as Henry VIII lived.  Henry’s 
heir, the boy-king Edward VI, was controlled by a Protectorate.  It 
produced two Settlements, one in 1549 under Somerset53 and a second 
in 1552 under Northumberland.54  When Mary came to the throne, the 

 
 44. See ANNE HUDSON, THE PREMATURE REFORMATION: WYCLIFFITE TEXTS AND LOLLARD 
HISTORY (1988). 
 45. Lollardy failed because the state supported church campaigns to eradicate it.  See 
HARPER-BILL, supra note 1, at 82.  A harsher view supposes that “Lollardy . . . was intellectually 
dormant, if not dead.” REX, supra note 30, at 135. 
 46. See DIARMAID MACCULLOCH, THE LATER REFORMATION IN ENGLAND: 1547-1603, at 126 
(1990) (noting that one factor regarding the pace of the Anglo-American Reformation in any given 
region of England was “whether . . . [it] harboured a predisposition to reform produced by the 
survival of . . . Lollardy.”).  Lollardy coincided with Swiss, i.e., Zwinglo-Calvinist Protestantism.  See 
id. 
 47. See SMITH, supra note 30, at 286. 
 48. See HARPER-BILL, supra note 1, at 78. 
 49. See SMITH, supra note 30, at 239-75. 
 50. DICKENS, supra note 17, at 225.  Dickens explains much of the tension between Protestant 
groups: 
 

Whatever his doctrinal arrogance, Calvin showed himself more perceptive than Elizabeth 
and her successors in thus canalising and controlling . . . the lay demand.  In Elizabeth’s 
England the retention of an old-style clerical hierarchy tended to limit the legal 
expression of this demand to the House of Commons and, by neglecting it at the lower 
levels, to produce a series of tensions which later almost destroyed the monarchy and the 
Anglican Church themselves. 

 
Id. 
 51. See supra notes 28-32 and accompanying text. 
 52. See infra Part II(A)(5). 
 53. See JENNIFER LOACH ET AL., EDWARD VI (1999), for a discussion of Edward Seymour, 
Earl of Hertford and Duke of Somerset. 
 54. See id. for a discussion of John Dudley, Duke of Northumberland. 
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Edwardian Settlements were replaced with one which sought to 
reestablish Roman spiritual supremacy in England.55  Elizabeth imposed 
her own Religious Settlement in 1559, one that proved to be far more 
durable in the long run than those that preceded it in many respects.56  
However, even it fell apart in the fire, fury and passion of the Puritan 
Revolution.  The Restoration of the monarchy in 1660 led to another 
Settlement in 1662, one that closely followed the 1559 Settlement.  
Finally, the overthrow in 1688 of the Catholic James II led to one more 
Religious Settlement. 

The American reality comes into play during the Seventeenth 
Century, and overlaps the Stuart Settlements.  The colonial experience 
resulted in a series of Religious Settlements, and the American 
Revolution produced a national Religious Settlement−the Religion 
Clauses−rather different from its English and Colonial predecessors, 
and yet, not different at all.  Finally, the fire, fury, and passion of the 
American Civil War led to a political Settlement−the Thirteenth, 
Fourteenth and Fifteenth Amendments.  Within a century’s time 
thereafter, the Fourteenth Amendment became the basis for imposing 
one more Religious Settlement, the one under which we now live.57  
With the sole exception of the Marian Settlement, these Religious 
Settlements have as their primary objective the establishment and 
maintenance of a Protestant Empire, an empire that has caused untold 
grief for people of color, and presented enormous difficulties for “white 
ethnics.” 

The idea of Protestant Empire, like law, breaks down into two 
parts−the procedural and the substantive.58  The procedural meaning of 
Protestant Empire involves the social, political, legal and cultural setting 
in which the works, the goals, and the objectives of the Anglo-American 
Reformation may play themselves out in time and space. 

The Religious Settlements display five important “procedural” 

 
 55. An Act repealing all statutes . . . made against the see apostolic of Rome, 1554, 1 & 2 Phil. 
& M., ch. 8 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 368-72. 
 56. The 1559 Book of Common Prayer remains, with only the slightest of modifications 
effected in 1662, the prayer book of the Church of England.  See EDWARD P. ECHLIN, THE 
ANGLICAN EUCHARIST IN ECUMENICAL PERSPECTIVE: DOCTRINE AND RITE FROM CRANMER TO 
SEABURY (1968). 
 57. A century is a long time.  The Puritan Revolution concerned religion, along with other 
important matters affecting the nature and character of the English State. See Conrad Russell, 
Introduction to the Origins of the English Civil War, in THE STRUGGLE FOR POWER: ENGLISH 
HISTORY, 1550-1720, at 344-45 (John M. Beattie and Michael G. Finlayson eds., 1987).  The 
American Civil War concerned itself with the shape of the American polity, or slavery and race, but 
also touched matters of religion.  See Kurt T. Lash, The Second Adoption of the Establishment 
Clause: The Rise of the Nonestablishment Principle, 27 ARIZ. ST. L.J. 1085 (1995).  But see Daniel O. 
Conkle, Toward a General Theory of the Establisment Clause, 82 NW. U. L. REV. 1113, 1136-41 
(1988). 
 58. See Walter Wheeler Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 YALE 
L.J. 333 (1933); Robert G. Lawson, Modifying the Kentucky Rules of Evidence: A Separation of 
Powers Issue, 88 KY. L.J. 525 (1999-2000). 
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characteristics. The first is an ideology59 rooted in anti-Roman 
Catholicism.  The second is dedication to the Protestantization of the 
people subject to the jurisdiction or authority of the Protestant Empire.  
The third is a commitment of varying intensity over time to pan-
Protestantism.60  The fourth is a belief in social reform.61  And the fifth is 
a pragmatic commitment to a war of attrition and a willingness to 
exercise restraint in doing the work of the Anglo-American 
Reformation; the Settlements reveal a shifting and dynamic blend of 
suasion and coercion.62 

The substantive side of the idea derives from the theology of the 
normative religion of the Anglo-American Reformation−evangelical 
Protestantism,63 those forms of Protestantism largely derived from the 

 
 59. “‘Ideology’ means a symbolic cultural system that provides authority for political patterns, 
structures and arrangements, see Michael deHaven Newsom, Independent Counsel?  No.  
Ombudsman?  Yes: A Parable of American Ideology and Myth, 5 Widener L. Symp. J. 141, 149 
(2000).  Ideologies are macro-narratives as distinct from myths which are micro-narratives.  See id. 
at 149-51.  The close connection between religion and politics implicit in religious nationalism in 
general and Protestant Empires in particular suggests that “ideology” can have a religious or 
theological dimension, if only as a source of authority for political patterns, structures and 
arrangements.  See H. Wayne House, A Tale of Two Kingdoms: Can There Be Peaceful Coexistence 
of Religion with the Secular State?’ 13 BYU J. PUB. L. 203, 254 (1999) (arguing that ideologies are 
religious). 
 60. “Pan-Protestantism” refers to a pattern of cooperation between Protestant groups, even 
where there may also be conflict and competition between them.  See PATRICK W. CAREY, THE 
ROMAN CATHOLICS 38 (1993) (noting that the struggle in the 1840s between the advocates for the 
common schools and Catholic conservatives like New York’s Bishop John Hughes was in part 
fueled by a belief of the former that “true neutrality in regard to religion was possible, [as] [f]or 
Hughes neutrality in practice turned out to be religious universalism of the pan-Protestant kind.”); 
ROBERT F. DRINAN, RELIGION, THE COURTS AND PUBLIC POLICY 4 (1963) (referring to “a 
framework of statutory and decisional law . . . [which] was designed to protect a pan-Protestant 
nation from non-Protestant influences.”). 
  The idea of pan-Protestantism reflects the fissiparous tendencies of Protestantism.  See 
DICKENS, supra note 17, at 389; CHARLES H. GEORGE AND KATHERINE GEORGE, THE 
PROTESTANT MIND OF THE ENGLISH REFORMATION: 1570-1640, at 376 (1961); SMITH, supra note 
30, at 359; Patricia U. Bonomi, Religious Dissent and the Case for American Exceptionalism, in 
RELIGION IN A REVOLUTIONARY AGE 43-45 (Ronald Hoffman and Peter J. Albert eds., 1994); 
MARK A. NOLL ET AL., THE SEARCH FOR CHRISTIAN AMERICA 111-12 (1983); W. K. JORDAN, THE 
DEVELOPMENT OF RELIGIOUS TOLERATION IN ENGLAND 479 (1940); Edward J. Conry and Caryn 
L. Beck-Dudley, Meta-Jurisprudence: A Paradigm for Legal Studies, 33 AM. BUS. L.J. 691, 695 
(1996); Gregory, supra note 36, at 320. 
 61. See Gregory, supra note 36, at 324 (arguing that Protestantism always has to fight 
something, and complete success is unattainable).  Reform in general and social reform in 
particular are necessary elements of Protestantism.  Indeed, given the close ties between 
Protestantism and political revolution, see G. R. ELTON, REFORM AND REFORMATION: ENGLAND 
1509-1558, at 389 (1977), one could treat the American Revolution as a Protestant social reform. 
 62. Coercion involves “the use or the threat of power.”  David L. Kirp, Proceduralism and 
Bureaucracy: Due Process in the School Setting, 28 STAN. L. REV. 841, 855 (1976).  Suasion is a 
matter of argument, William E. Forbath, The Shaping of the American Labor Movement, 102 HARV. 
L. REV. 1109, 1213 (1989), exhortation, Carol M. Rose, Rethinking Environmental Controls: 
Management Strategies for Common Resources, 1991 DUKE L.J. 1, 31 (1991), or consent,  see 
generally JOHN A. HALL, COERCION AND CONSENT: STUDIES ON THE MODERN STATE (1994); 
WILLIAM CROFTS, COERCION OR PERSUASION?: PROPAGANDA IN BRITAIN AFTER 1945 (1989).  The 
dueling coercion and endorsement tests, see Lee v. Weisman, 505 U.S. 577 (1992), reflect a 
disagreement as to whether coercion is a necessary element of a violation of the Establishment 
Clause or whether “endorsement” will suffice.  Lee v. Weisman will be fully analyzed in a 
forthcoming article. 
 63. Evangelical Protestantism places primary emphasis on the Bible.  See generally THE 
EVANGELICALS: WHAT THEY BELIEVE, WHO THEY ARE, WHERE THEY ARE CHANGING (David F. 
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works of the Sixteenth Century Reformers Huldreich Zwingli and John 
Calvin.64  Evangelical Protestant theology rests upon a dualist 
understanding of God and His Creation,65 a dualism, which distorts the 
 
Wells and John D. Woodbridge eds., 1975); MARK A. NOLL, A HISTORY OF CHRISTIANITY IN THE 
UNITED STATES AND CANADA 193-95 (1992).  Evangelicals place little or no emphasis on either 
liturgy or tradition as both developed in Roman Catholicism and Eastern Orthodoxy.  For a 
discussion of Roman Catholic Tradition see John Harriott, Catholicism at the Crossroads, in THE 
NATURE OF RELIGIOUS MAN: TRADITION AND EXPERIENCE (D. B. Fry ed., 1982).  For a discussion 
of Eastern Orthodox Tradition see GEORGES FLOROVSKY, BIBLE, CHURCH, TRADITION: AN 
EASTERN ORTHODOX VIEW (1972).  For a discussion of Protestant Tradition see Anthony Dyson, 
Protestantism, in THE NATURE OF RELIGIOUS MAN, supra. 
  Liturgical Protestantism finds expression primarily in Lutheranism and Anglicanism 
(Episcopalianism).  Altars play a much more prominent role in such churches whereas the pulpit is 
the most important feature in non-liturgical Protestant churches.  See CRYIL E. POCKNEE, THE 
CHRISTIAN ALTAR IN HISTORY AND TODAY (1963); JAMES F. WHITE, PROTESTANT WORSHIP AND 
CHURCH ARCHITECTURE (1963); BERNARD FUENTHER ET AL., ARCHITECTURE AND THE CHURCH 
(1965).  This is so because the paradigmatic Christian liturgy is the Eucharist and it involves an 
altar. 
  Liberal Protestantism cuts across evangelical and liturgical Protestant denominations.  See 
Stephen A. Marini, Religion, Politics, and Ratification, in Hoffman and Albert, supra note 60.  The 
paradigmatic liberal Protestants are the Unitarians.  See AN AMERICAN REFORMATION: A 
DOCUMENTARY HISTORY OF UNITARIAN CHRISTIANITY (Sydney E. Ahlstrom and Jonathan S. Cary 
eds., 1985).  Liberal Protestantism is “process” religion, tending towards the view that revealed 
religious truth is not a past fact, but is a continuing fact.  See ROBERT L. WILKEN, THE MYTH OF 
CHRISTIAN BEGINNINGS 170, 192-93, 205 (1980); ADOLF HARNACK, HISTORY OF DOGMA (Russell 
and Russell 1958)(1894).  Neither the Bible nor the sacraments play an important role in liberal 
Protestantism.  Biblicism is inconsistent with “process,” and the sacraments are merely superstitious 
magic, inconsistent with the rationalist ethos of “process” religion. 
 64. Others helped develop the Reformed tradition including Martin Bucer, the Strassbourg 
Reformer, see WILHELM PAUCK ET AL., MELANCHTHON AND BUCER (1969), and Thomas 
Cranmer, the first Anglo-Protestant Archbishop of Canterbury and the author of the 1549 and 1550 
Books of Common Prayer.  See DIARMAID MACCULLOCH, THOMAS CRANMER: A LIFE (1996); 
JASPER RIDLEY, THOMAS CRANMER (1966).  The radical left-wing Anabaptist tradition influenced 
Anglo-American Protestantism.  See STEPHEN MAYOR, THE LORD’S SUPPER IN EARLY ENGLISH 
DISSENT ix (1972).  Nonetheless, Zwingli and Calvin most profoundly impacted and influenced 
Anglo-American evangelical Protestantism. 
 65. Eucharistic theology provides a useful vehicle for comparing evangelical Protestant 
dualism with Catholic “reconciliationism.”  See supra notes 21-22 and accompanying text. 
There are two ways to understand the Eucharist: either the bread and wine have a close ontological 
relation in the material world with−i.e. are reconciled with−the Body and Blood of Christ here in 
the material world, or they do not.  The Roman Catholic doctrine, transubstantiation, holds that at 
a moment in the Eucharistic Prayer, called the consecration there is a change “of the whole 
substance of the bread into the substance of the body of Christ our Lord and of the whole substance 
of the wine into the substance of His blood.”  CATECHISM, supra note 21, at Art. 1377.  
Consubstantiation, a doctrine taught by some Anglo-Catholics, holds that at the consecration both 
the substance of the material elements, the bread and the wine and the substance of the Body and 
Blood of Christ are present here in the material world, in the Eucharist.  See JOHN KEBLE, ON 
EUCHARISTICAL ADORATION (1867).  Martin Luther taught that there was no consecration as such, 
but at a point in the liturgy analogous to it, the antecedent ubiquitous real presence of the Body and 
Blood of Christ in the bread and wine is discovered.  Cf. 37 LUTHER’S WORKS WORD & 
SACRAMENT III 59 (Robert H. Fischer ed., and Helmut T. Lehman general ed., 1961).  These 
doctrines, together with the eucharistic theology of Eastern Orthodoxy, see MICHAEL 
POMAZANSKY, ORTHODOX DOGMATIC THEOLOGY: A CONCISE EXPOSITION 275-86 (1984), are 
realist doctrines.  All others are symbolist doctrines. 
  Zwingli, a symbolist, taught that there is no real presence because the Body and Blood of 
Christ are in Heaven and, reflecting a dualist or anti-reconciliationist world view, they cannot also 
be present in the Eucharist.  The only “presence” is an internal, subjective, mental one, the 
communicant, while eating bread and drinking wine, remembers what Christ did for us.  See 
generally ULRICH ZWINGLI, ON PROVIDENCE AND OTHER ESSAYS (William John Hinke ed., 1983) 
(1922).  Zwinglianism is the ultimate expression of dualism: Heaven versus earth, matter versus 
spirit, past versus present, objective versus subjective.  John Calvin thought that Luther went too 
far and Zwingli not far enough.  See John Calvin, Short Treatise on the Supper of Our Lord, in 2 
JOHN CALVIN, TRACTS AND TREATISES ON THE DOCTRINE AND WORSHIP OF THE CHURCH 195 
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dualism that undermined the medieval Church.66  It explains not only 
the procedural proposition that social reform qua social reform is 
necessary for the Anglo-Protestant Reformation to prevail.  But it also 
explains the substantive stance as to the social reforms embraced by 
evangelical Protestants over the centuries, and the positions taken with 
respect to those reforms, even reforms that appear to be inconsistent, 
paradoxical or at cross purposes.  Social reforms associated with the 
Anglo-American Reformation and America-as-Protestant Empire 
down through the centuries include Capitalism,67 slavery,68 the abolition 
of slavery,69 religion in the common schools,70 Temperance-Prohibition,71 

 
(Thomas F. Torrance ed., 1958).  While Calvin is hard to pin down, he taught at one point that by a 
dynamic process the communicant is reconciled with the Body and Blood of Christ not here on 
earth but, in some spiritual way, in Heaven. See JOHN CALVIN, INSTITUTES OF THE CHRISTIAN 
RELIGION IV, XVII, XXXI.  At the consecration, the Holy Spirit descends into the elements and 
constructs ladders whereby the souls of the faithful communicants may ascend to Heaven and there 
see exhibited the Body and Blood of Christ.  If there is reconciliation, it does not take place in the 
material world, in Creation.  Thus Calvin is one with Zwingli.  Few Calvinists accepted Calvin’s 
double or dual dynamism, if only because it is convoluted, clumsy, awkward, and overly 
complicated.  See, e.g., JOHN W. NEVIN, THE MYSTICAL PRESENCE AND OTHER WRITINGS ON THE 
EUCHARIST 150-200 (Bard Thompson and George H. Bricker eds., 1966) (1846) (attempting to 
rehabilitate Calvin’s doctrine). 
  Some Anglicans and some Calvinists believe that at the consecration, the power, energy, 
force or virtue of the Holy Spirit are somehow conjoined with the bread and wine, even while the 
Body and Blood of Christ remain in Heaven and are not conveyed with the bread and wine.  See 
generally JOHN JOHNSON, THE UNBLOODY SACRIFICE AND ALTAR, UNVAILED AND SUPPORTED 
(John Henry Parker 1847) (1713).  This is essentially the view that Nevin held.  See NEVIN, supra.  
In form this doctrine, Virtualism, appears to be reconciliationist.  However, it lacks the literal 
substance of reconciliation, as it denies any earthly or material reconciliation.  Thus it is one with 
Zwinglianism.  Virtualism is Calvinistic in that it posits the first half of Calvin’s dual dynamic - the 
descent of the Holy Spirit−although it rejects the second half, climbing ladders heavenward. 
  Other Anglicans and some Calvinists hold that consecration merely sets aside the bread 
and wine for a holy use.  Upon reception of the bread and wine, one transaction, the communicant, 
in a separate, parallel−or dual-transaction, and in a heavenly or spiritual manner only, receives the 
Body and Blood of Christ.  This doctrine is called Receptionism.  See generally DANIEL 
WATERLAND, A REVIEW OF THE DOCTRINE OF THE EUCHARIST (Clarendon Press 1880) (1737).  
This doctrine has Calvinistic origins, but, unlike Virtualism, it emphasizes the second half of 
Calvin’s dual dynamic.  Receptionism, of course, like Zwinglianism, Calvinist dual dynamism, and 
Virtualism, rejects any earthly or material reconciliation of God and man.  Thomas Cranmer taught 
a variation of this doctrine, holding that the separate transaction only involved the virtue, power or 
force of the Holy Spirit, not the Body and Blood of Christ.  Dynamic Receptionism combines the 
most “Protestant” elements of Virtualism and Receptionism and closely resembles Zwinglianism, 
the archetypical symbolist theology.  See also WILLIAM P. HAUGAARD, ELIZABETH AND THE 
ENGLISH REFORMATION: THE STRUGGLE FOR A STABLE SETTLEMENT OF RELIGION 265-67 (1968). 
 66. See supra notes 21-22 and accompanying text. 
 67. See generally MAX WEBER, THE PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM 
(Talcott Parsons trans., Charles Scribner’s Sons 1958) (1905) (arguing that the ethic derives from 
theology); R. H. TAWNEY, RELIGION AND THE RISE OF CAPITALISM: A HISTORICAL STUDY 
(Penguin Books 1947) (1927) (arguing that the theology derives from the ethic).  See also Andrew 
Greeley, The Protestant Ethic: Time for a Moratorium, in RELIGIOUS INFLUENCE IN 
CONTEMPORARY SOCIETY: READINGS IN THE SOCIOLOGY OF RELIGION (Joseph E. Faulkner ed., 
1972) (arguing that Catholic theology can produce a capitalist ethic). 
 68. Slavery in the Roman Catholic New World was far less harsh than in the British and 
American New World.  See Frank Tannenbaum, Slave and Citizen, in SLAVERY: A COMPARATIVE 
PERSPECTIVE, READINGS ON SLAVERY FROM ANCIENT TIMES TO THE PRESENT 62-69 (Robin W. 
Winks ed., 1972).  The American system was particularly brutal.  See Wiecek, supra note 34. 
 69. See generally JAMES M. MCPHERSON, THE STRUGGLE FOR EQUALITY: ABOLITIONISTS 
AND THE NEGRO IN THE CIVIL WAR AND RECONSTRUCTION (2d ed. 1995). 
 70. I will explore this subject in a forthcoming article. 
 71. I will explore this subject in a forthcoming article. 
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and colonization and the creation of new polities.72 
The line between “procedure” and “substance” is not altogether 

bright, if it exists at all.73  Substantive social reforms were designed in 
part to aid the process of Protestantization.  For example, many Drys 
believed that Temperance-Prohibition would make people better 
Protestants.74  However, the distinction serves the purpose of permitting 
informed conclusions about the meaning—both moral and empirical—
of America-as-Protestant Empire because the distinction functions at a 
minimum as an organizing principle in understanding how the 
Protestant Empire works.75 

The procedural and the substantive elements of the Protestant 
Empire also have a concrete historical setting which gives them 
meaning and purpose.  The major elements of that setting include (1) 
the dynastic goals, and indeed the character and the personalities of 
Henry VIII and especially his daughter Elizabeth I as seen in their 
relation with the English people, (2) the growth of a literate middle and 
upper class laity, (3) the breakdown of the tense relations between 
German and Roman, and (4) the liturgiological crisis of late-medieval 
Roman Catholicism. 

This essay will sketch the broad contours of the predicate claims 
regarding the religious or theological purpose of the Founding and the 
Incorporation and will identify the principles that inform American 
church-state law. Part II of this article will discuss the English Religious 
Settlements.  Part III will consider the American Religious Settlements.  
Part IV will frame the inquiry into the present meaning of the American 
Protestant Empire.76 

II.   THE ENGLISH RELIGIOUS SETTLEMENTS 

At first blush, the number of Settlements suggests that they settled 
little.  However, in the context of a political order dedicated to restraint 

 
 72. The difference between Protestant-Empire colonization and Catholic Empire colonization 
is that in the former the Anglo-American Reformation largely drove the enterprise.  Some of the 
greatest defenders of white colonization of America were Protestant ministers.  See LYMAN 
BEECHER, A PLEA FOR THE WEST (1835); BAIRD, supra note 1; JOSIAH STRONG, OUR COUNTRY 
(Jurgen Herbst ed., 1963) (1890). 
 73. See Cook, supra note 58, at 335-36 (stating that “our problem . . . [is] not to discover the 
location of a pre-existing ‘line’ but to decide where to draw a line.”). 
 74. See ELIOT ASINOF, 1919: AMERICA’S LOSS OF INNOCENCE 239 (1990) (noting that “[t]o the 
Evangelical Church, the solution to all problems lay in the removal of the temptation of alcohol, 
after which reform was possible . . . [and that] man, by his very nature, was a sinner and must be 
denied the source of his sinning.”); JOHN ALLEN KROUT, THE ORIGINS OF PROHIBITION (1925) 
(stating that “in the thinking of many a religious zealot the temperance reform and prohibitory 
movement became integral parts of the church’s earthly mission.”). 
 75. This is, of course, precisely the same argument made with regard to understanding the 
workings of the law.  See Cook, supra note 58. 
 76. Much work remains to be done fully to explore the claims made here and the implications 
thereof, particularly the damage done to people of color and “white ethnics.”  Subsequent articles 
will do so, but others are invited to join in and pursue the inquiries implicit in the claims made here. 
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and attrition, individually and collectively they settled much.   

A.   The Settlement of 1534 

The “dynastic interests” of Henry VIII led to the break with 
Rome.77  First, Henry wanted a male heir.  Catherine of Aragon had not 
given him one: their only surviving child was Mary.  He wanted an 
annulment of his marriage so that he could marry Anne Boleyn with 
whom he was in love and by whom he hoped to have a male heir. Pope 
Clement VII, however, refused to grant him an annulment.  Second, 
Henry saw himself as Josiah, a righteous king of Israel.78  His insecurity 
regarding the Tudor dynasty,79 his lustfulness, and his delusions of 
grandeur80 all conspired to drive him to action. 

The Act of Supremacy, which defined the Henrician Settlement, 
declared the King to be the supreme head of the Church of England.”81  
It also gave the King authority over the doctrines of the Church.82  
Henry thus became the pope of the Church of England.83 

1. Anti-Roman Catholicism 

Anti-Roman Catholicism became the official ideology of Tudor 
England.  Henry used the Treasons Act of 153484 to destroy Cardinal 
John Fisher and Thomas More.85  They had refused to take the Oath of 
Supremacy, were tried, found guilty of treason and executed in 1535.86  
Equating adherence to Roman Catholicism and treason must have 

 
 77. HAROLD J. GRIMM, THE REFORMATION ERA: 1500-1650, at 291 (1965). 
 78. See REX, supra note 30, at 174 (arguing that “the closest model for Henry himself . . . was 
Josiah, the king who was thunderstruck when the high priest read to him from the books of the Law, 
and set about enforcing it.”).  Henry even identified with King David.  See MacCulloch, supra note 
30, at 180. 
 79. The Tudors emerged out of a messy and protracted war. See JOHN BOWLE, HENRY VIII: A 
BIOGRAPHY 22-25 (1973).  Henry’s father, Henry VII, may have had a colorable claim to the 
English throne, see id., at 21-22, but the disturbances of the Fifteenth century undoubtedly haunted 
his second son, Henry VIII. 
 80. “[Henry] was always the tall, jovial bon vivant, with his zest for life, his love and music and 
the company of ladies, and his cruel, piggy eyes.”  JASPER RIDLEY, HENRY VIII 416 (1984).  
Whatever Henry’s delusions were regarding Josiah and David, he “had become genuinely 
convinced that God had intended His church to be ruled by Christian princes.  That view 
commanded a respectable body of aristocratic and popular support.”  D. M. LOADES, THE REIGN 
OF MARY TUDOR: POLITICS, GOVERNMENT AND RELIGION IN ENGLAND, 1553-1558, at 40 (1979).  
But when all is said and done, Henry was insane. 
 81. An Acte whereby divers offences be made high treason, 1534, 26 Hen. 8, c.1 (Eng.). 
 82. The King “shall have full power and authority. . . to visit, repress, reform, order, correct, 
restrain and amend all such errors, heresies, abuses, offences, contempts and enormities, 
whatsoever they be, which by any manner spiritual authority or jurisdiction ought or may lawfully 
be reformed. . . .”  Id. 
 83. See Peter Newman Brooks & A.G. Dickens, The Principle and Practice of Primitive 
Protestantism in Tudor England: Cranmer, Parker and Grindal as Chief Pastors 1535-1577, in 
REFORMATION PRINCIPLE AND PRACTICE: ESSAYS IN HONOUR OF ARTHUR GEOFFREY DICKENS 
133 (Peter Newman Brooks ed., 1980). 
 84. 26 Hen. 8, ch. 13 (1534). 
 85. See J. J. SCARISBRICK, HENRY VIII 332 (1969). 
 86. See id. at 332. 
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concentrated the English mind. However, most Englishmen were not so 
committed to the institution of the papacy that they were prepared to 
die for it.87  The reasons have much to do with the tension that existed 
between German and Roman,88 and with the complex relation between 
Henry VIII and his subjects. 

2.   Protestantization 

The doctrine of Royal Supremacy may have had theological as well 
as political implications.89  Ecclesiology aside, the Act of Supremacy 
opened the door to the growth of theologies free from the spiritual 
control of the papacy.90  Henry had relied, in his attack on Rome, on 
those who, for whatever reason, had found serious fault with the Old 
Religion.91  They formed the nucleus of the Anglo-Protestant party in 
the Henrician Church.  But he also had to accommodate those who, 
apart from the papacy, found little to complain about in the Old 
Religion, and were prepared to accept Royal Supremacy.  This second 
party, which constituted a substantial majority of English Christians,92 

 
 87. See AVELING, supra note 31, at 32. 
 88. The late-medieval Englishman was used to a largely Italian papacy.  In the fifteenth 
century there had been two Spanish popes, Calixtus III and Alexander VI, and in the sixteenth 
century there was one Dutch pope, Hadrian VI, and he had been viceroy of Spain at the time of his 
election in 1522.  See generally JESSICA VIRGINIA BARTLETT, THE POPES: A PAPAL HISTORY: SAINT 
PETER TO JOHN PAUL II (1990).  Certainly no Englishman had ever served as Pope.  After the death 
of Hadrian VI in 1523, there was not to be a non-Italian Pope again until Karol Cardinal Wojtyla 
became John Paul II in 1978.  Medieval Western European statecraft may have led to the long 
string of Italian Popes.  But this fact did little to heal the rift between German and Roman. 
 89. See PAUL O’GRADY, HENRY VIII AND THE CONFORMING CATHOLICS 123-25 (1990) 
(arguing that Royal Supremacy meant the abdication of the visible corporate Church, and that 
without such a Church, the religion of Royal Supremacy could not be Catholic).  Anglo-
Catholicism, by contrast, was “a mere party within the settlement,”  id. at 122, whereas Catholic 
ecclesiology calls for rather more.  See CATECHISM, supra note 21, at §§ 748-975.  It has been argued 
that the papacy is an essential part of Catholicism.  See FISHER, supra note 39, at 332.  The 
argument, congenial to Roman Catholics, fails adequately to take into account the position of the 
Eastern Orthodox and other Oriental Churches in Catholic Christianity.  If one can be Catholic 
without the pope, then Royal Supremacy may or may not have the effect for which O’Grady 
contends. 
 90. See REX, supra note 30, at 167. 
 91. See supra note 30 and accompanying text.  Anticlericalism played a major role in the urge 
or drive for religious reform.  It encompassed a variety of objections.  The first strand of 
anticlericalism was negative and destructive “often innocent of much philosophical or theological 
implication.”  SCARISBRICK, supra note 85, at 243.  The second was “positive and idealistic, though 
secular”, id, the third was “a positive, idealistic, and religious anticlericalism, itself a thing of many 
shades, which would argue that, for the sake of Christian life in England, radical change must 
come,” id., and the fourth, “which shaded imperceptibly into, and yet could easily be at cross-
purposes with” the other three was the “anticlericalism of heresy.”  Id. at 244.  See also, DICKENS, 
supra note 17, at 316-25.  See supra note 30 for a discussion of the “arch-clericalist world view.” 
Henry cast his lot with this pluriform anticlericalism.  See SCARISBRICK, supra note 85, at 245; REX, 
supra note 30, at 167.  But see HARPER-BILL, supra note 1, at 77 (arguing that “the much 
exaggerated anticlericalism of the Reformation Parliament was stage-managed.”)  For a discussion 
of the anticlerical Reformation Parliament, see GRIMM, supra note 77, at 296-98. 
 92. As between the pope and the king, ordinary English people preferred the king.  As 
between the Mass and the Bible, they preferred the Mass.  See SMITH, supra note 30, at 351.  This 
fairly characterizes Henrician Anglo-Catholicism.  But see SCARISBRICK, supra note 85, at 241-42 
(concluding that the English people were nonetheless Catholic in a Roman way, even though 
“papal authority . . . was probably not often the object of personal commitment.”). 



NEWSOM.DOC 2/12/2001  2:45 PM 

2001] The American Protestant Empire 201 

became the Anglo-Catholic party. 
Henry thus presided over a church that was at war with itself.  

From 1534 “until the decisive lurch leftward in 1549, Henrician religion 
embraced two distinct factions, the avowed goal of which was the 
elimination of the other.”93  The theology of the Anglo-Protestant party 
evolved over time, but always in a Protestant direction,94 and Anglo-
Protestants always had a sense of purpose and cohesion.95  Anglo-
Catholicism remained largely committed to traditional Catholic 
teaching, except for the papacy.  However, many Anglo-Catholics 
acquiesced to one degree or another−either for principled or pragmatic 
reasons, or both−in some of Henry’s reforms of doctrine and practice.96  
Thus on many issues, there came to be no normative Anglo-Catholic 
position.97  Furthermore, Anglo-Catholic leaders did not act in concert.98  
The differences in institutional cohesion in the two parties may have 
contributed to the ultimate triumph of the Anglo-Protestant party and 
the collapse of its rival.99 

Both factions, notwithstanding their considerable theological 
differences, were technically or formally Protestants: both “protested” 
the claims of the papacy.  But repudiation of Rome “did not 
automatically require the adoption of the theologies of the continental 
reformers,”100 even if the resulting religion would not be Roman 

 
 93. O’GRADY, supra note 89, at 7.  See also FISHER, supra note 39, at 321-22; SMITH supra 
note 30, at 410-11 (arguing that “[i]t was not a case of each side wishing to worship God quietly in 
its own way, but two militant bodies engaged in an internecine struggle for survival; for the one 
point on which they were agreed was the necessity of uniformity . . . [and] [n]either party felt any 
objection to sending their opponents to the scaffold or the stake, [b]oth sides [being] ready to justify 
persecution when not applied to themselves.”). 
 94. “Just how ‘protestant’ most of the reformers [Anglo-Protestants] were in the 1530s and 
1540s will probably remain a matter of debate . . . .  Nevertheless, the reform movement . . . was all 
of a piece with the official protestantism of the following reign . . . .”  LOADES, supra note 80, at 47. 
  Lutheran ideas predominated in the thinking of early Anglo-Protestantism, and may have 
continued to influence Anglicanism. See NEELAK SERAWLOOK TJERNAGEL, HENRY VIII AND THE 
LUTHERANS: A STUDY IN ANGLO-LUTHERAN RELATIONS FROM 1521 TO 1547, at 249-54 (1965).  
However, particularly with respect to the Eucharist, the more radical views of the Swiss-Rhineland 
Reformers like Zwingli and Calvin came to dominate the thinking of Anglo-Protestants.  See 
O’GRADY, supra note 89, at 116; DICKENS, supra note 17, at 13; REX, supra note 30, at 140.  
Anglicanism, as it finally emerged in the reign of Elizabeth, is a high church or liturgical form of 
Zwinglo-Calvinist or Reformed Christianity.  See BYRON D. STUHLMAN, EUCHARISTIC 
CELEBRATION: 1789-1979 (1988); STEPHEN MAYOR, supra note 64. 
 95. See O’GRADY, supra note 89, at 128. 
 96. See LOADES, supra note 80, at 40. 
 97. Henrician Catholicism came to a sorry end in the reign of Mary.  Anglo-Catholicism did 
not reappear until the 1830s in the Oxford or Tractarian Movement.  See JAMES THAYER ADDISON, 
THE EPISCOPAL CHURCH IN THE UNITED STATES, 1789-1931, at 152-63 (1951); WILLIAM WILSON 
MANROSS, A HISTORY OF THE AMERICAN EPISCOPAL CHURCH 266-324 (1950); E. CLOWES 
CHORLEY, MEN AND MOVEMENTS IN THE AMERICAN EPISCOPAL CHURCH 194-227 (1946); 
RAYMOND W. ALBRIGHT, A HISTORY OF THE PROTESTANT EPISCOPAL CHURCH 226-51 (1964); 
ALF HÄRDELIN, THE TRACTARIAN UNDERSTANDING OF THE EUCHARIST (1965). 
 98. See O’GRADY, supra note 89, at 126-27.  See also MacCulloch, supra note 30, at 172-73. 
 99. MacCulloch writes: “throughout the 1530s the problem for conservatives was to decide 
when enough was enough, and when to take a stand.”  MacCulloch, supra note 30, at 173. 
 100. HAUGAARD, supra note 65, at 11. 
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Catholic.101  In any event, repudiation led to more radical or extreme 
consequences that reflected the will of the Tudor State and those who 
controlled it. 

The “sensible” judgment of history is that Henry held both Anglo-
Protestant and Anglo-Catholic views.102  He came to believe that the 
vernacular Bible should be made available to Englishmen.103  His 
motivations were radically different from the Anglo-Protestant party for 
he believed that the Word of God established his right to rule both 
church and state.104  But the idea that Scripture furnishes the sole rule of 
faith and order, a staple of evangelical Protestantism,105 encompasses, 
wittingly or not, his rather idiosyncratic recourse to Scripture: achieving 
obedience.106  And yet, Henry apparently believed in 
transubstantiation,107 and intensely disliked sacramentarianism, a radical 
form of Protestantism.108 

3.   Pan-Protestantism 

Conventional wisdom holds that Henry tried to keep the two 
religious parties in balance.109  One can find movements, shifts, and 
feints in one direction or another at various times,110 but practically until 
the moment of his death, each side had had its moments of joy and 
despair.111  Unfortunately, this view does not square with the 

 
 101. See supra note 89. 
 102. The view that Henry was a virtual Lutheran, see TJERNAGEL supra note 94, at 252, or a 
conventional Catholic, see REX, supra note 30, at 155, is untenable.  “Henry’s was a strange sort of 
Catholicism, even after one has subtracted the pope.”  MacCulloch, supra note 30, at 161.  Thus to 
say “that Henricianism was merely ‘Catholicism without the pope’ will not do.”  SCARISBRICK, 
supra note 85, at 399. 
 103. See infra notes 159-63 and accompanying text. 
 104. See REX, supra note 30, at 103 (arguing that Henry’s supremacy “was justified by an 
appeal to the word of God.”).  Rex continues: “[F]rom the very start the supremacy was bound up 
with the rhetoric of the ‘word of God.’ . . . The word of God was a weapon in the campaign for 
obedience.  The hope plainly was that reading the Bible would inculcate the supremacy and foster 
obedience.”  But Henry “never aligned himself with the Protestant ‘scripture principle.’” Id. at 124-
25.  But see SCARISBRICK, supra note 85, at 388 (stating that Henry’s defenders “above all . . . 
appealed to the example of early Christian emperors−and especially to the alleged caesaropapism 
of Byzantium.”). 
 105. See NOLL, supra note 60, at 23, 134. 
 106. See REX, supra note 30, at 124-25. 
 107. See infra notes 149-58. 
 108. Sacramentarians had a Zwinglian understanding of the Eucharist.  See supra note 65 and 
accompanying text.  Zwinglo-Sacramentarianism is the normative evangelical Protestant 
understanding of the Eucharist.  It is a doctrine of which Henry allegedly “had an irrational 
horror.”  LOADES, supra note 80, at 47. 
 109. See MacCulloch, supra note 30, at 174.  MacCulloch attributes the policy of “balance” to 
“a deep rift in the king’s own theological outlook.”  Id. at 176. 
 110. The mid-1530s saw the advance of the Anglo-Protestant party.  See REX, supra note 30, at 
143.  There was a “reaction” from 1539 onwards which arguably benefited the Anglo-Catholics.  See 
TYACKE, supra note 36, at 8.  It is impossible to know, however, what to make of the last year of 
Henry’s reign, but the Anglo-Protestants prevailed. See REX, supra note 30, at 171. 
 111. “These were years of ruthless jockeying by ruthless men. . . .  Henry remained his own 
master playing with his puppets . . . dashing the hopes of one group after another just when they 
thought they were about to taste victory . . . .”  SCARISBRICK, supra note 85, at 482.  But see 
O’GRADY, supra note 89, at 13-14 (insisting that “the [Anglo-]Catholic position from 1534 to 1549 
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arrangements he made for the education of his children, and the 
government of the State on his death.  Mary was raised as a Roman 
Catholic,112 and Elizabeth and Edward were raised as evangelical 
Anglo-Protestants.113  None of his children, therefore, was raised in or 
came to accept or believe in their father’s curious blend of Catholic and 
Protestant ideas mustered in service of dynastic interests.  Second, 
Henry’s will appointed a council dominated by radical Protestants to 
run the Tudor State during Edward’s minority.114 

The sensible judgment of history bears reexamination.  Perhaps 
Anglo-Protestants duped an aging Henry.  But  perhaps he was 
convinced that Anglo-Protestantism freed from Anglo-Catholicism was 
the wave of the future, no matter what his personal beliefs were, 
although his delusions of grandeur counsel against this conclusion.  
Perhaps Henry simply did not take adequate precautions to ensure that 
his children would be taught his religion.  But perhaps dynasty mattered 
more than religion in the final analysis: Henry was prepared to fight but 
so much for his personal religious views.  But he would fight to the end 
to preserve his dynasty.  Henry’s religion was merely instrumental, 
employed to accomplish secular objectives. 

But Henry’s State embraced a species or form of pan-
Protestantism.115  Whether he meant this to continue beyond his life is 
questionable: the idea of religious pluralism did not hold a prominent 
place in late medieval thought about church and state,116 and Henrician 
pan-Protestantism could have reflected a tactical judgment about how 
best to achieve Henry’s dynastic objectives.  On the other hand, Anglo-
Protestants and Anglo-Catholics, bent on destroying each other, had 
little use for Henrician “equipoise.”117 And yet, the idea of pan-
Protestantism never went entirely away.  The Henrician parties never 
reached internal theological agreement.  And neither have their 
successors.  Within each party, therefore, existed an incipient form of 
pan-Protestantism.118 

 
was never less than precarious.”). 
 112. Mary was tutored by a monk, and was already schooled by the time that Henry broke with 
Rome.  See CAROLLY ERICKSON, BLOODY MARY 42-46 (1978). 
 113. See REX, supra note 30, at 169.  Edward became a radical Anglo-Protestant. We know 
little about Elizabeth’s religion.  See Jones, supra note 127, at 8.  But apparently she was a 
moderate-to-conservative Anglo-Protestant of some kind.  See PARKER, supra note 37, at 174. 
 114. See SCARISBRICK, supra note 85, at 488-94. 
 115. See MacCulloch, supra note 30, at 159-60 (noting that Henry’s church “briefly in the 1540s 
embraced a wider spectrum of religious opinion than any version of the church in England since.”). 
 116. Henry favored uniformity of worship.  See REX, supra note 30, at 128-29. 
 117. “The doctrinal divisions and confusions which Henry’s policies engendered had created a 
situation in which the religious future of England could be called into question and manipulated by 
a well placed court faction.  The royal supremacy was the tool they needed.”  Id. at 171. 
 118. Anglo-Catholicism, after it reemerged in the nineteenth century, has not been of one mind 
on the theology of the Eucharist.  Cf. ROBERT ISAAC WILBERFORCE A.M., THE DOCTRINE OF THE 
HOLY EUCHARIST (John & Charles Mozeley ed., 1853) (transubstantiationist); KEBLE, supra note 
65 (consubstantiationist).  See generally HÄRDELIN, supra note 97.  Anglo-Protestantism, of course, 
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4.   Social Reform 

Henry set out to confiscate Church property, Tudor England’s 
“most massive single enterprise.”119  Amounting to one fifth of all 
English real estate,120 much of the Church’s land holdings were in the 
hands of monasteries.  Their dissolution thus became an important 
element of his campaign to subjugate the Church of England by 
impoverishing it.121 

Substantial amounts of the land confiscated by Henry wound up in 
the hands of the nobility and the gentry.122  This had the perhaps not 
unwanted consequence of transforming those elements of the upper 
classes who might have otherwise opposed his takeover−and 
makeover−of the Church into financially interested supporters.123  The 
dissolution of the monasteries also led to the creation of the modern 
English land market, putting huge amounts of English real estate into 
commercial play for the first time ever.124 

This enterprise amounted to social reform, but not a progressive 
one.  The wealth of the medieval Church could have been devoted to 
charitable uses.  Instead, it became an instrument of social, royal, 
economic and political power.125  The vast majority of Englishmen did 
not benefit from the secularization of Church land holdings, but the 
nobility and the gentry fared handsomely indeed.126 
 
has continued to divide and subdivide.  See supra note 60. 
 119. SCARISBRICK, supra note 85, at 337. 
 120. See LOADES, supra note 80, at 43. 
 121. See id. at 45. 
 122. See FISHER, supra note 39, at 321; LOADES, supra note 80, at 44 (noting that “[a]lmost 
immediately these great new crown estates began to be sold” and that “[p]erhaps this dispersion 
was the understood price for parliamentary co-operation; perhaps it was a deliberate attempt to 
create a vested interest in the royal supremacy; or perhaps it was undertaken reluctantly under the 
pressure of circumstances.”). 
 123. See FISHER, supra note 39, at 321 (pointing out that confiscated church property “had a 
powerful effect in binding [the nobles and gentry] to the policy of the king.”).  See also GRIMM, 
supra note 77, at 299-300 (discussing the social dimension of dissolving the monasteries); LOADES, 
supra note 80, at 44 (discussing the political consequences of the dissolution of the monasteries). 
 124. See LOADES, supra note 80, at 46.  The creation of the modern land market played a role 
in the development of modern English capitalism. See ALFRED H. SWEET, HISTORY OF ENGLAND 
350 (1931) (noting that during the Tudor reign political power passed “from the great families to 
the gentry and mercantile classes”); DAVID MICHAEL LOADES, REVOLUTION IN RELIGION: THE 
ENGLISH REFORMATION, 1530-1570, at 74 (1992) (referring to “a new aristocracy of law and 
commerce.”). 
 125. Cf. LOADES, supra note 80, at 150. 
 126. While the “substantive” meaning of this social reform lies beyond the scope of this paper, 
a large and important social reform in the midst of religious reform is a pattern that repeats itself 
over and over again in the history of the Anglo-American Reformation. 
  There is another social reform worth brief comment here.  Henry used pretext in his attack 
on the monasteries.  The government claimed that the monasteries were hotbeds of allegedly 
immoral activities.  See An Act whereby all religious houses . . . are given to the King’s Highness, 
1536, 27 Hen. 8, ch. 28 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 383-87. 
Thus destroying the monasteries presumably would also curb supposed immoral sexual practices.  
As Chief Justice Burger put it in his concurring opinion in Bowers v. Hardwick, 478 U.S. 186 (1986), 
“[d]uring the English Reformation when powers of the ecclesiastical courts were transferred to the 
King’s Courts, the first English statute criminalizing sodomy was passed.”  Id. at 197.  Bowers has 
precious little to commend it.  The thought that Burger would cite Henry VIII as a moral authority 
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5.   Attrition and Restraint: Herein of Suasion    and Coercion 
Henry meant to reconstruct the Church in order to further his 

dynastic interests.127  He meant to use all of the coercive powers 
available to him both as King and as King in Parliament.128  Henry also 
availed himself of suasion in both its legitimate and its illegitimate 
forms.129  Tudor Statecraft thus involved both suasion and coercion.130  
However, he may have understood that he would not finish the job of 
religious reform during his lifetime.  There were practical limits to what 
the Tudor State could accomplish.  His dynastic objectives included the 
destruction of the religion of his people,131 no mean feat.132  Thus, 

 
betrays the fundamental weakness in the Court’s decision in that case. 
  Henry lashed out against homosexuality for reasons having nothing to do with his covetous 
plans for Church property. But as a matter of “procedure,” social reform and religious reform tend 
to go hand in hand. 
 127. Some commentators have excused Henry, blaming instead an assault by a “noisy and 
aggressive minority” [Anglo-Protestants] in league with “the dregs of the people” on the religion 
[Anglo-Catholicism] of ordinary English people.  See SMITH, supra note 30, at 352.  But this view is 
untenable.  See, e.g., Norman Jones, Introduction: Known from their Works: Living and Writing 
Early Modern English Religious History, in BELIEF AND PRACTICE IN REFORMATION ENGLAND: A 
TRIBUTE TO PATRICK COLLINSON FROM HIS STUDENTS 3 (Susan Wabuda and Caroline Litzenberger 
eds., 1998) (noting that “[m]onarchs in Parliament created the Anglican Church and imposed it 
through royal commissions sent to supervise the destruction of the old faith.”). 
 128. The precise question of the power of the King versus the power of the King in Parliament 
lies beyond the scope of this paper.  See SCARISBRICK, supra note 85, at 393-98. 
 129. Suasion is largely a matter of argument, of appeal to human reason or perhaps certain 
human emotions.  See supra note 62.  An illegitimate or immoral form of argument would involve 
duplicity, misrepresentation, and dishonesty.  It might also involve the threat of force and coercion.  
Henry was not above duplicity.  See AVELING, supra note 31, at 33-34 (1976). 
 130. The jurisdictional distinction between suasion and coercion that lies at the heart of John 
Locke’s thinking is irrelevant to the reality of Tudor statecraft.  Locke wrote: “I esteem it above all 
things necessary to distinguish exactly the business of civil government from that of religion, and to 
settle the just bounds that lie between the one and the other.”  JOHN LOCKE, A LETTER 
CONCERNING TOLERATION 171 (Charles L. Sherman ed., 1937) (1689).  He continues: “the care of 
souls cannot belong to the civil magistrate, because his power consists only in outward force; but 
true and saving religion consists in the inward persuasion of the mind. . . .”  Id. at 173.  But for 
Tudor statecraft, which ruthlessly ignored any such distinction, England never would have become 
as a Protestant country.  Locke’s failure to address Tudor history honestly undercuts his analysis.  
More importantly, he fails altogether to confront the reality of cultural or majoritarian suasion and 
coercion. 
  The Lockean prescription nonetheless reflects a Protestant world view.  See ALVIN W. 
JOHNSON & FRANK H. YOST, SEPARATION OF CHURCH AND STATE IN THE UNITED STATES 76-77 
(1948), perhaps even a Zwinglian dualism.  Locke’s “rule” continues to attract support.  See ARLIN 
M. ADAMS & CHARLES J. EMMERICH, A NATION DEDICATED TO RELIGIOUS LIBERTY: THE 
CONSTITUTIONAL HERITAGE OF THE RELIGION CLAUSES 55-57 (1990); Harold A. McDougall, 
Communitarianism and the Columbus School of Law: Reflections on the 1993 Pope John XXIII 
Lecture, 42 CATH. U. L. REV. 571, 575 (1993) (quoting George Garvey); Laycock, supra note 31, at 
1094.  However, Locke’s jurisdictional “rule” has largely been abandoned.  See Matthew M. 
Barasch, Criminal Procedure: Antideadlock Jury Instructions in the District of Columbia, 35 CATH. 
U. L. REV. 1179, 1181-82 (1986); Note, Due Process, Due Politics, and Due Respect: Three Models 
of Legitimate School Governance, 94 HARV. L. REV. 1106, 1114 (1981); Owen Donald Jones, The 
Box H Problem: A Justification for Unilateral International Coercion, 15 YALE J. INT’L. L. 207, 239-
40 (1990); Charles W. Kegley et al., The Rise and Fall of the Nonintervention Norm: Some 
Correlates and Potential Consequences, 22-SPG FLETCHER F. WORLD AFF. 81, 88 (1998); Irving 
Breitowitz, The Plight of the Agunah: A Study in Halacha, Contract, and the First Amendment, 51 
MD. L. REV. 312, 368-69 (1992); Linda C. McClain, Rights and Irresponsibility, 43 DUKE L.J. 989 
(1994); Matthew W. Finkin, Employee Privacy, American Values, and the Law, 72 CHI.-KENT L. 
REV. 221, 239 (1996); Donald G. Nieman, From Slaves to Citizens: African-Americans, Rights 
Consciousness, and Reconstruction, 17 CARDOZO L. REV. 2115, 2129 (1996). 
 131. See ROBERT WHITING, THE BLIND DEVOTION OF THE PEOPLE: POPULAR RELIGION AND 
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perhaps he was content to destroy “old Catholic habits,” a first step in a 
longer process, rather than create “Protestant ones.”133 

An analysis of Henry’s use of suasion and coercion, without more, 
cannot account for Henry’s actions.  He was prepared to bide his time.  
He was prepared to restrain himself even though he suffered from a 
“natural arrogance,”134 and lacked self-control.135  His sense of restraint 
and commitment to a war of attrition did not come from any religious or 
ethical impulse, but from a devotion to the Tudor dynasty.136 

a.   Attacking the Roman Catholic Church 

The 1393 Statute of Praemunire137 made it illegal to seek or 
exercise religious jurisdiction in a matter if to do so would “touch the 
King our Lord, against him, his crown, and his Regaltry, or his Realm.”  
The penal consequences were severe: forfeiture of property and 
imprisonment for an unspecified period of time.  Thanks to the 
extraordinary sweep of the Statute, Henry connived to charge the whole 
of the English clergy under that law.  Given his exaggerated notions of 
“Regaltry,” any action taken by clergy without his assent would run 
afoul it.138  Whether or not he could have succeeded against the entire 
clergy, the coercive threat was real enough and the clergy agreed to pay 
him a large sum of money to drop the charges.  A statute dutifully 
recorded the capitulation to royal extortion.139 

Henry had not gotten everything that he had wanted,140  and he 
continued to browbeat the Church.141  A law made the payment to 
Rome of certain sums of money unlawful on pain of forfeiture of 
property.142  Appeals made to Rome in cases involving wills, matrimony 

 
THE ENGLISH REFORMATION 1 (1989) (stating that the religion of the English people was subjected 
to destructive assaults). 
 132. Many Anglo-Protestants believed that they had failed to bring about a protestantization of 
Henrician England.  See LOADES, supra note 80, at 47.  “However, there was far more positive [i.e. 
pro-Protestant] achievement during these years than the conservatives [Anglo-Catholics] would 
ever admit.”  Id. at 48.  It has been the fate of Puritans to bemoan the failure down through the 
centuries.  They are the heirs of the Anglo-Protesant Pessimists.  See Russell, supra note 57, at 333. 
(noting that “Puritanism was the heir of all the disappointed hopes raised by the Reformation.”) 
 133. MACCULLOCH, supra note 46, at 130. 
 134. MacCulloch, supra note 30, at 167. 
 135. See SMITH, supra note 30, at 362. 
 136. See GRIMM, supra note 77, at 291.  Scarisbrick’s judgment is somewhat less severe.  See 
SCARISBRICK, supra note 85, at 293. 
 137. Item (Act of Praemunire), 1393, 16 Rich. 2, ch. 5 (Eng.). 
 138. See G. R. Elton, The Royal Supremacy, in THE TUDOR CONSTITUTION, supra note 42, at 
338-40; SCARISBRICK, supra note 85, at 273-76. 
 139. See An Act concerning the pardon granted to the King’s spiritual subjects, 1531, 22 Hen. 8, 
ch. 15 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 346-48. 
 140. See Elton, supra note 42, at 339, (describing Henry’s desire to be accepted as “supreme 
head of the Church” and be recognized as having “cure of souls”). 
 141. See SCARISBRICK, supra note 85, at 297-300. 
 142. See An Act concerning restraint of payment of annates to the see of Rome, 1532, 23 Hen. 
8, ch. 20 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 350-53.  The Act further 
provided that if, in consequence of the law, Rome should delay or deny the authority to consecrate 
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and divorces and tithes were to be heard and determined in England, 
and “not elsewhere.”143  Then a law required that all canon law obtain 
royal license.144  Next came a statute which prohibited seeking licenses 
from Rome in cases where it had been customary to do so.145  The Act of 
Supremacy came next,146 and an Act was passed extinguishing the 
authority of the Bishop of Rome in England.147 

Henry now had much of what he wanted, excluding the cure of 
souls.  This war of attrition was of short duration, and restraint by the 
Tudor State was minimal.  The victim, however, was the Roman 
Catholic Church, a foreign religious institution with no army at its 
command.  Henry’s strategic, political, and military calculus led him to 
conclude that he could attack the Roman Catholic Church and get away 
with it.148 

b.   Promoting Henrician Church Doctrine 

Henry’s idiosyncratic Protestantism149 obliged the State to say what 
the religion of the Henrician Church was.  Various official formularies 

 
a bishop, the bishop is to be consecrated nonetheless by the appropriate English bishops. See id. at § 
2.  And, if the pope excommunicated anyone on account of this law, that person could still 
“continue to enjoy the sacraments, ceremonies and services of the Holy Church, any papal censures 
notwithstanding.”  Id. at § 5. Technical difficulties with this law led to further legislation providing 
for the manner and fashion for electing and consecrating bishops notwithstanding opposition from 
Rome, and making clergy failing to act in accordance with the Annates law subject to the penalties 
of Praemunire.  See An Act restraining the payment of annates, 1534, 25 Hen. 8, ch. 20 (Eng.), 
reprinted in THE TUDOR CONSTITUTION, supra note 42, at 358-60. 
 143. An Act that the appeals in such cases as have been used to be pursued to the see of Rome, 
1533, 24 Hen. 8, ch. 12 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 353-58.  
This law required English clergy to perform traditional religious functions notwithstanding any 
actions taken by Rome, and if the clergy failed to do so, they were subject to imprisonment and 
fine. This law also subjected anyone appealing to Rome or seeking Rome’s help in matters covered 
by the statute to the harsh penalties of Praemunire.  See id. at § 2. 
 144. See An Act for the submission of the clergy to the King’s Majesty, 1534, 25 Hen. 8, ch. 19 
(Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 348-50.  Existing canon law was to 
be reviewed by a commission selected by Henry to determine which provisions warranted “the 
King’s most royal assent.”  Id. at § 2.  Clergy failing to comply with the Submission Act were subject 
to the penalties of Praemunire.  See id. at § 5. 
 145. See An Act for the exoneration of exactions paid to the see of Rome, 1534, 25 Hen. 8, ch. 
21, at § 2 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 360-64.  The penalty for 
doing so was Praemunire.  See id. at § 16. 
 146. See supra note 42. 
 147. See An Act extinguishing the authority of the bishop of Rome, 1536, 28 Hen. 8, ch. 10 
(Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 365-67.  Again, the penalties of 
Praemunire applied.  See id. 
 148. Henry had to worry whether France, Spain or other powers might invade England in order 
to restore the Roman Catholic Church in England.  He relied on statecraft to avoid the event.  
Henry also had to worry that the English people would rise up and successfully insist on the 
restoration of papal religious authority in England.  Henry, as were all of the Tudor monarchs, was 
confronted with revolt and rebellion. See BEER, supra note 30.  In 1538, the Pilgrimage of Grace, an 
uprising led by nobility and gentry in the north of England, might have toppled Henry if he had not 
been able to trade on the gullibility of the leaders of the revolt.  Henry prevailed, and the leaders of 
the Pilgrimage were executed.  See REX, supra note 30, at 148-51; SCARISBSRICK, supra note 85, at 
338-46. 
 149. Henry VIII’s Reformation has been described as “idiosyncratic.”  MacCulloch, supra note 
30, at 159.  See also, REX, supra note 30, at 162. 
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appeared.150  On one occasion, the coercive force of law made itself felt.  
An Anglo-Catholic-leaning formulary, the Six Articles, became an act 
of Parliament.151  The First Article declared transubstantiation to be a 
doctrine of the Henrician Church.152  Those who opposed the doctrine 
were guilty of heresy.153  Enforcement of this law was lax,154 and in 1544 
Parliament arguably weakened the penalty.155 

Henry either gave up the fight for transubstantiation or believed 
that he could control the Anglo-Protestant party which was increasingly 
uncomfortable with the doctrine.156Or, more likely, Henry’s 
commitment to transubstantiation was not all that it appeared to be.157  
But one finds restraint here given the pull-back on enforcement of the 
Transubstantiation Article.  Political compromise, if not of a secret 
favoritism on Henry’s part for the Anglo-Protestants, may explain the 
restraint.158 

Prior to 1534, Henry had sought to suppress English-language 
Bibles.159  After Royal Supremacy, Henry changed his mind.160  He was 

 
 150. See SMITH, supra note 30, at 365-80; REX, supra note 30, at 148-58. 
 151. See An Act abolishing diversity in opinions, 1539, 31 Hen. 8, ch. 14 (Eng.), reprinted in 
THE TUDOR CONSTITUTION, supra note 42, at 399-401. 
 152. See id.  The Act provides: 
 

That in the most blessed sacrament of the altar, by the strength and efficacy of Christ’s 
mighty word, it being spoken by the priest, is present really, under the form of bread and 
wine, the natural body and blood of our Saviour Jesu Christ, conceived of the Virgin 
Mary, and that after the consecration there remaineth no substance of bread or wine, nor 
any other substance but the substance of Christ, God and man. 

 
Id. This language differs slightly from the teachings of the Roman Catholic Church.  The Henrician 
Article places more emphasis, of a “Protestant” sort,  on “Christ’s mighty word” than Aquinas did, 
see AQUINAS, supra note 22, at IIIa Qq. 74-75 (stating that transubstantiation is “effected by God’s 
power alone,” or “by Divine providence”), or than the Council of Trent did, see CANONS AND 
DECREES OF THE COUNCIL OF TRENT 72, 73, 75 (H. J. Schroeder, trans., 1978 ed.)  The Tridentine 
doctrine does not specify the form of the Divine Agency whereby transubstantiation happens at the 
consecration.  See id. 
 153. See An Act abolishing diversity in opinion, supra note 151, at § 1.  Three Zwinglian 
sacramentarians were burned at the stake on 30 July 1540 for violating this provision. On this day 
Henry had a “matched trio” of Roman Catholics burned at the stake as well.  REX, supra note 30, at 
165; TJERNAGEL, supra note 94, at 228. 
 154. See TJERNAGEL, supra note 94, at 230-31. 
 155. See A Bill concerning the vi Articles, 1544, 35 Hen. 8, ch. 5, (Eng.). 
 156. It might also matter that the Zwinglian understanding of the Eucharist, see supra note 65, 
became popular in Anglo-Protestant circles even if it never found expression in the formularies of 
the Henrician Church.  See REX, supra note 30, at 158.  The Zwinglian doctrine, nonetheless, 
“obsessed the authorities from the time of the Six Articles.”  Id. 
 157. See supra notes 107-08 and accompanying text. 
 158. Restraint may be a curious word when one considers the Henrician death toll.  “Henry 
during his reign put to death two queens, two cardinals, two archbishops, eighteen bishops, thirteen 
abbots, five hundred priors and monks, thirty-eight doctors of divinity and laws, twelve dukes and 
earls, one hundred and sixty-four gentlemen, one hundred and twenty-four commoners, one 
hundred and ten ladies.”  HUGH P. SMYTH, THE REFORMATION  75 (2d. ed. 1922).  But in light of 
the incredible death toll of Anabaptists in Germany, see OXFORD, supra note 23, at 47 (stating that 
the number killed probably ran into tens of thousands”), and Hugenots in France, see id. at 138 
(noting that the Massacre of St. Bartholomew’s Day, 23-24 August 1572 and the two following days 
saw the killing of 5,000 to 10,000 Huguenots), one can describe Henry as a restrained butcher. 
 159. William Tyndale, the most famous of the early sixteenth century translators of the New 
Testament, was forced into exile where he prepared his strongly Protestant-biased translation.  See 
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hesitant about placing an English-language Bible in the churches,161 but 
he eventually ordered that it be done.162  He had second thoughts, 
recognizing that free access to the Bible could be subversive of the 
Tudor State, and ordered that the printing of vernacular Bibles cease 
and access to Bibles already in existence be restricted.163 

Restraint and attrition here are a function of pragmatic judgment.  
The literate English people, key supporters of the Tudor dynasty, are 
the objects of Henry’s attention here, and that fact always may have 
summoned him to exercise some measure of restraint.  The laws 
restraining public Bible reading did not touch the gentry and the 
merchants who could continue to read the Bible privately. 

c.  Censorship and Propaganda 

For the reformers, the printing press became an invaluable ally.164  
The government undertook a comprehensive program of censorship 
and propaganda.165  It added to the traditional system of post-
publication penalties a new system of pre-publication licensing.166  It 
became virtually impossible, however, to control the flow of printed 
material into and within England.167  The regime managed from time to 
time to suppress works with which it disagreed, but printed matter 
usually made its way into and throughout England.168  In 1543 the State 
enacted a law designed to shore up the state censorship system,169 but it 
had little practical effect. 

Perhaps for this and other reasons, the regime established a 

 
SMITH, supra note 30, at 297-98.  London Big Business protected Tyndale in exile for twelve years.  
See id. at 286. 
 160. See REX, supra note 30, at 122. 
 161. See SCARISBRICK, supra note 85 at 252-55; SMITH, supra note 30 at 323; REX, supra note 
30, at 120. 
 162. In 1536, the Tudor State “ordered every parish church to buy an English Bible by 1 
August 1937.”  REX, supra note 30, at 123.  The consequences of this were enormous.  See DICKENS, 
supra note 17, at 385; see also, REX, supra note 30, at 103 (stating that the English Bible, a 
“portentious event . . . stood at the end of one cultural development and at the beginning of 
another . . . [as] the culmination of the emergence of a literate English culture . . . and was the start 
of an English culture based on the Bible which replaced the predominantly oral and visual culture 
of late medieval Catholicism.”). 
 163. See REX, supra note 30, at 124 (observing that “Henry’s reign saw no printing of an 
English Bible after 1541.”).  Rex continues: “The right to read scripture privately . . . was in 1543 
withdrawn . . . from all but the gentry, the clergy, and mechants, lest it promote sectarian division.”  
Id. at 126.  Public reading altogether was banned.  See SMITH, supra note 30, at 346-47. 
 164. See Richard J. Ross, The Commoning of the Common Law: The Renaissance Debate over 
Printing English Law, 1520-1640, 146 U. PA. L. REV. 323, 342-43 (1998). 
 165. See DICKENS, supra note 17, at 384.  Resort to propaganda to attack papal “usurpation” 
began in 1530.  See SCARISBRICK, supra note 85, at 265. 
 166. See Ross, supra note 164, at 417. 
 167. See id. at 417; TYACKE, supra note 36, at 7; O’GRADY, supra note 89, at 105; REX, supra 
note 30, at 105; SMITH, supra note 30, at 303-04. 
 168. An attempt in 1538 to ban “the importation of any book published in English” backfired.  
REX, supra note 30, at 116. 
 169. See An Acte for the advauncement of true Religion and for the abbolisshment of the 
contrarie, 1543, 34 & 35 Hen. 8, ch. 1 (Eng.). 
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complementary program of propaganda.  If the State could not exclude 
bad books, it could at least see to the production of good ones.170  It 
prevailed upon Anglo-Catholics to prepare defenses of Royal 
Supremacy,171 and at this task they proved to be adept.172  However, 
Anglo-Protestants and the more radical adherents of Continental 
Protestantism overwhelmed the Anglo-Catholics in the battle of the 
printed word.173  The propaganda program became a state instrument 
that largely served the interests of Anglo-Protestants.174  
Notwithstanding the surge of Anglo-Catholic reaction from and after 
1539, the conservatives never controlled the propaganda program. 

Most of Henry’s subjects were illiterate.175  While the stakes 
remained large because those who could read were influential, the 
whole of the English people is not directly implicated in Henry’s 
program of censorship and propaganda.176  This suggests that the 
incentives for restraint and attrition may have been somewhat 
attenuated.  On the other hand, the Tudor State simply lacked the 
technological means to regulate and control printed matter in England 
to the degree that might have satisfied it.  The only safe judgment here 
is that the regime did just about all that it could do to control and 
regulate the printed word. 

   

d.   The Dissolution of the Monasteries and     the Destruction of Para-
Liturgical      Devotional Practices 

In 1536 the lands of small monasteries were forfeited to the 
crown.177  One of the stated pretexts for this law was the alleged sexual 
misbehavior of the religious in these institutions.178  The law also 
declared that “religion is right well kept and observed” in the “great 
solemn monasteries of this realm,” and that those larger institutions 
were “destitute of such full numbers of religious persons as they ought 
and may keep.”179 

But in Henry’s grand plan it came time to dissolve the larger 
monasteries just three years later.  This time a second law made the 

 
 170. See LOADES, supra note 80, at 57; SCARISBRICK, supra note 85, at 392-93. 
 171. See O’GRADY, supra note 89, at 14. 
 172. Henry undoubtedly wanted to test the loyalty of the Anglo-Catholic party.  See id. at 14-
15. 
 173. See REX, supra note 30, at 130-31; TYACKE, supra note 36, at 8. 
 174. See LOADES, supra note 80, at 48. 
 175. See MACCULLOCH, supra note 46, at 164. 
 176. To the extent that propaganda utilized the spoken word, illiterates were directly affected. 
 177. See An Act whereby all religious houses . . . are to be given to the King’s Highness, 1536, 
supra note 126. 
 178. See supra note 126. 
 179. See supra note 177.  Indeed, provision was made to relocate some of the dispossessed 
religious to the larger monasteries.  See id. at § 9. 
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unbelievable claim that the leaders of these institutions had of their own 
free will conveyed their holdings to the Crown.180  This flew in the face 
of the claims in the earlier statute regarding the utility of the larger 
religious houses.  But the monasteries were helpless.181  Royal 
Supremacy, as it developed in the 1530s, left them no alternative. 

Here one sees no restraint; one sees but the shortest war of 
attrition.  In the space of five years after Royal Supremacy, the Church 
had been stripped of most of its land holdings.  Not only did Henry 
confiscate a sizable portion of English real estate, but he disrupted the 
lives of 7,000 religious and 25,000 lay people, servants and boarders.182  
However, the victim of this attack was the Church that Henry now 
controlled, and which lacked the means to force him to slow down, bide 
his time, take half-measures, test public opinion (to the extent that the 
Tudor State ever did such a thing), or even reverse course altogether.  
The English people, who might have been  the occasion for restraint, 
had largely lost interest in the monasteries, undermining the “pious” 
claims of social utility found in the 1536 law,183 and also freeing Henry’s 
hand. 

Para-liturgical practices emerged in medieval Europe in response, 
in part, to the liturgiological crisis of the Church.184  The belief that the 
material world serves as a means or instrument of grace, the core 
Catholic sacramental or  “reconciliationist” “anti-dualist” world-view, 
still held the imagination of the people even though the liturgiological 
meaning of the Mass itself had been undermined.  Thus popular religion 
placed great store in relics and images as well as shrines (places where 
grace had irrupted in the material world) and pilgrimages to shrines.  
These, Henry largely destroyed.185  Many religious feast days fell as 
well.186  These celebrations of saints also had powerful connections to 
the Catholic sacramental world-view because they commemorated men 
and women, or events told in Scripture involving men and women−flesh 
and blood−uniquely transparent to the grace of God.  Finally, 

 
 180. See An Act for the dissolution of abbeys, 31 Hen. 8, ch. 13 (Eng.), reprinted in THE TUDOR 
CONSTITUTION, supra note 42, at 388-91. 
 181. See O’GRADY, supra note 89, at 121 (commenting that “the Royal Supremacy operated 
to . . . so emasculate the Church that it proved incapable of offering corporate resistance.”). 
 182. See HARPER-BILL, supra note 1, at 38. 
 183. See id. at 43.  This loss of sympathy regarding monasteries is one example of a broader 
trend: the interiorisation or privatisation of religion among the upper classes, see id. at 86, a 
phenomenon which led to “a divide in religious culture . . . between . . . [the elites] and the mass of 
the people.”  Id. at 87.  See also, DIX, supra note 21, at 605-12; REX, supra note 30, at 112 (noting 
that pre-Reformation vernacular religious literature “was characterized by a concentration on the 
person of Christ and a concern with a private and almost individualistic devotional life [as] personal 
penance and the passion of Christ were at the heart of the literate devotional life.”).  The collapse 
of the liturgiological meaning of the Mass has much to do with this unfortunate development in lay 
piety.  See supra notes 21-22. 
 184. See supra notes 21-22. 
 185. See REX, supra note 30, at 102. 
 186. See id. at 94-95. 
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indulgences, which utterly depended on the liturgy, also fell victim to 
Henry’s reforming zeal.187  Some material instruments of grace remained 
untouched: holy water, candles at Candlemas, ashes at Ash Wednesday, 
palms at Palm Sunday and veneration of the crucifix and the 
consecrated eucharistic Host.188  But these aspects of Catholic piety are 
directly connected to the liturgy, and the liturgy itself remained 
untouched by Henry. 

On balance one sees more coercion than restraint here.  The 
assault on popular religion had its greatest impact on the ordinary 
English people.  The literate classes had their Bibles, and the gentry and 
nobility had vastly expanded real estate holdings.  The Church had 
virtually nothing, and the ordinary people only had bits and pieces of 
the old popular religion.  And yet, the liturgy remained.  Its meaning 
had been hidden behind certain medieval developments,189 but the 
liturgy provided an anchor for conservative and popular sentiment. 

e.   Henrician Restraint and Attrition 

Jasper Ridley said of Henry: 
 
Apart from his weapons of terror and propaganda, Henry won the 
support of the majority of his people by appealing to their worst 
instincts−to their hatred of Scots and Frenchmen, of idealists, martyrs, 
and ‘do-gooders’, to their willingness to denounce their neighbors to the 
authorities.  He relied on the support of the gentry with their greed for 
land and money, and on the ambition and optimism of noblemen and 
courtiers who always believed that they would be the survivors and 
beneficiaries, not the victims, of the next purge of Papists or heretics.190 
 
The question remains whether and how restraint and attrition fit 

into his arsenal.  The preceeding discussion suggests that the identity of 
the victim of a particular assault might affect his choice of strategy.191  
But for a variety of reasons, his subjects were disoriented, a fact which 
he exploited.  In a sense, attrition and restraint served as a way to 
deceive and mislead a disoriented people.  The positive virtues of 
attrition and restraint, not the least of which is keeping the death toll 
down, have to share the stage with the gullibility of a disoriented 
people. 

The people of Tudor England were Catholics (Roman, Anglo-, or 
some admixture of the two), but thanks to the medieval distortion of the 

 
 187. See id. at 89. 
 188. See id. at 100. 
 189. See supra note 22. 
 190. RIDLEY, supra note 80, at 416. 
 191. The idea that the social identity or status of the victim impacts on the choice of strategy 
recurs in the working out of the Religious Settlements. 



NEWSOM.DOC 2/12/2001  2:45 PM 

2001] The American Protestant Empire 213 

liturgiological meaning of the Mass, the people were already 
disoriented.  Furthermore, the trauma of The War of the Roses and the 
emergence of the new Tudor dynasty disoriented the people as well.  
The people wanted Henry and his dynasty to succeed.  Finally, the 
development of a literate laity, a critical element of the civilizing of 
German Europe, generated its own social, cultural and religious 
disorientation. 

Out of their multiple disorientation, ordinary people, and more 
than a few of their betters, did not understand the great revolution at 
hand.192  It became easy to suppose that the fundamentals of religion 
would not undergo change, just things indifferent.193  Score one for 
Henry.  Many people, genuinely concerned about the liturgiological 
crisis that had befallen the Church, came to believe that Henry could fix 
the problem.194  Score one more for Henry.  National pride and a 
concern for stability in leadership led people to accept a terribly flawed, 
mentally unstable king as a national savior.195  Score yet one more for 
Henry.  And so the people acquiesced even though the destruction of 
the popular religion was one of Henry’s dynastic objectives.  And yet, 
he shrewdly did not press his advantage to the breaking point, a lesson 
that was lost on two of his children, Edward and Mary, but not on 
Elizabeth. 

The question is why Henry did not press the point.  He could easily 
manipulate the common folk, but the gentry and the nobility posed a 
problem.  If he went too far, they could overthrow him, even though he 
was adept at handling rebellions.196  He evidently decided that it would 
take time to inure the upper classes to the radical changes that he had in 
mind, while maintaining their support.  Restraint and attrition became a 
function of “pre-democratic” public opinion,197 as Henry created a new 
aristocracy of law and commerce, as he shifted power from the great 
families to the gentry and mercantile classes.198  So, ultimately, restraint 
and attrition were weapons in a strategy of political and religious 
transformation.  

B.   The Settlement of 1549 

With the death of Henry VIII and the coming to power of the 
Protectorate safely in the control of the Anglo-Protestant party, 
changes followed.  The rough political balance that had previously 
 
 192. See SCARISBRICK, supra note 85, at 325. 
 193. See AVELING, supra note 31, at 34. 
 194. See SCARISBRICK, supra note 85, at 327. 
 195. See id. at 325. 
 196. See supra note 148. 
 197. See generally Newsom, supra note 59 for a discussion of public opinion and its meaning in 
a democratic polity. 
 198. See supra notes 120-26. 
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existed collapsed now that the Anglo-Protestants were in control.199 
In 1547, Parliament set aside the Six Articles and another Anglo-

Catholic formulary, the King’s Book of 1543.200  Stripping the Church of 
England of formal or official Anglo-Catholic doctrine left Thomas 
Cranmer, the Anglo-Protestant Archbishop of Canterbury, free to work 
on an English prayer book that would reflect a Protestant eucharistic 
theology. 

The 1549 Book of Common Prayer was a work of considerable 
theological ambiguity.  Cranmer himself declared that he rejected the 
doctrine of transubstantiation and instead held the doctrine of dynamic 
receptionism.201  But the 1549 Prayer Book could admit of other 
interpretations.202 

    The dominance of the Anglo-Protestant party and the new 
Prayer Book did not mean the disappearance of the Anglo-Catholics.  
Furthermore, the Anglo-Protestants were not of one mind on matters of 
doctrine and liturgy.  Cranmer may have been a dynamic receptionist, 
but other Anglo-Protestants held different views of the Eucharist.203  

 
 199. The forfeiture of church property continued.  Henry had not dissolved the chantries.  The 
Edwardians did.  See An Act whereby certain chantries . . . be given to the King’s Majesty, 1547, 1 
Edw. 6, ch. 14 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 391-94.  This time 
there was no pretense.  Chantries were taken because Edwardian Anglo-Protestants denounced 
purgatory and masses for the dead, and said so in the preambulary text of the Act. 
  The matter of the ideology of Edwardian anti-Roman Catholicism warrants but brief 
mention. Edward VI was an “uncompromising” bigot.  ELTON, supra note 61, at 354.  The depth 
and extent of his prejudice was so great that he came to hate his sister, Mary, and sought to keep 
her from attending even private Masses.  See id. at 71.  There are no social reforms uniquely 
identified with the 1549 Settlement. 
 200. An Acte for the Repeale of certaine Statutes concerninge Treasons, Felonyes, 1547, 1 
Edw. 6, ch. 12 (Eng.). 
 201. THOMAS CRANMER, A DEFENSE OF THE TRUE AND CATHOLIC DOCTRINE OF THE 
SACRAMENT OF THE BODY AND BLOOD OF OUR SAVIOUR CHRIST (Charles H. H. Wright ed., 1987) 
(1550).  For a discussion of dynamic receptionism, see supra note 65.  Dickens argues that Cranmer 
“was the main English exponent” of the doctrine of the Eucharist found in the Consensus Tigurinus, 
a statement of doctrine made by Calvin and Bullinger, Zwingli’s successor in Zürich.  DICKENS, 
supra note 17, at 211.  Dynamic receptionism is the eucharistic theology closest to Zwinglianism 
that one can tease out of the puzzle and mystery that is Calvin’s system.  But see DIX, supra note 21, 
at 640-56 (condemning Cranmer as a Zwinglian). 
 202. Echlin suggests that the 1549 Prayer Book was Protestant but could be read to support a 
Catholic understanding of the Eucharist.  See ECHLIN, supra note 56, at 1.  The Prayer Book 
“clearly connect[s] the elements [the bread and wine] with Sacrifice and perduring Real Presence.”  
Id. at 164.  At the administration of the Eucharist, the Prayer Book directs the minister to say: “[the 
body of our Lorde Jesus Christe whiche was geuen for thee, preserue thy bodye and soule unto 
euerlasting lyfe,” and “[t]he bloud of our Lorde Jesus Christe which was shed for thee, preserue thy 
bodye and soule unto euerlasting lyfe.”  Id. at 39. 
  O’Grady tends to the same view.  See O’GRADY, supra note 89, at 127.  Aveling states that 
“modern dogmatic Protestants and Catholics see [the 1549 Prayer Book] as a mongrel halfway 
house between traditional Catholicism and pure Protesantism.”  AVELING, supra note 31, at 36.  
Mongrel or not, the Prayer Book represents a definite advance for Protestantism in England if only 
because it is not necessarily Catholic in its theology. 
  However, use of Catholic ceremonial can trump the language and the theology of the 
Prayer Book.  In the nineteenth century, Anglo-Protestants sought to bar the use of such 
ceremonials, knowing full well their liturgiological consequences.  See MANROSS, supra note 97, at 
299-303; CHORLEY, supra note 97, at 376-92; ALBRIGHT, supra note 97, at 287-89. 
 203. “Traditional Catholicism shaded imperceptibly into reformist Catholicism, and that into a 
Protestantism which was still a very divided and tentative movement, by no means decisively 
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Largely because of Henrician attrition and restraint, English Protestants 
were not forced to settle quickly on a specific understanding of their 
faith.  For better or worse, English Protestantism had time–and still 
does–204 to grow and develop, and it grew in different directions.205 

The 1549 Act of Uniformity declared that English clergy had to use 
the Prayer Book exclusively.206  It established a graduated set of 
punishments or sanctions ranging up to life imprisonment for clergymen 
who failed to follow the law.207  It did not punish laity who attended 
services done according to the old medieval Catholic uses.  Restraint is 
at work here.  So there is attrition.  If the clergy conformed to the Act, 
then the laity would only have Prayer Book services to attend.  
However, many English clergy continued to employ the old liturgical 
forms of the Mass, and many English people attended those services.208  
But the target not aimed at in this law was the vast body of English 
people of all classes.  As was the case in Henry’s time, attrition and 
restraint followed when the gentry were implicated. 

Continental Protestants caviled with the 1549 Prayer Book.209  
Radical members of the Anglo-Protestant party disliked it as well; it was 
not Protestant enough for them.210  Anglo-Catholics insisted that they 
could find transubstantiation in it.211  Cranmer produced the 1552 Book 
of Common Prayer, the most radical Prayer Book ever in the history of 
the Church of England.212  Yet the 1552 Prayer Book may have been the 
 
separated from radical Catholicism.”  AVELING, supra note 31, at 36. 
 204. See DICKENS, supra note 17, at 392-93. 
 205. But there were limits to the field that Protestantism could occupy.  Henry persecuted 
Sacramentarians.  The Edwardians persecuted Anabaptists, see R. J. SMITHSON, THE ANABAPTISTS: 
THEIR CONTRIBUTION TO OUR PROTESTANT HERITAGE (1935), and Unitarians, see HENRY GOW, 
THE UNITARIANS (1928).  See also MACCULLOCH, supra note 46, at 155. 
 206. An Act for the uniformity of service and administration of the sacraments throughout the 
realm, 1549, 2 & 3 Edw. 6, ch. 1 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 
402-05. 
 207. See id. at § 2.  It established a different set of graduated punishments but also culminating 
in life imprisonment for those who spoke in derogation of the Book of Common Prayer or 
threatened or compelled clergy not to conform to the Act, or who interrupted Prayer Book 
Services. See id.  at § 3. 
 208. See DICKENS, supra note 17, at 325-34. 
 209. See ECHLIN, supra note 56, at 58-63. 
 210. See id. at 48-53. 
 211. See id. at 53-58. 
 212. There is some disagreement as to whether the 1552 Prayer Book merely “perfects” 
Cranmer’s dynamic receptionism, see DICKENS, supra note 17, at 277, or adopts a Zwinglian view 
“hedged” with language that might support receptionism.  See ELTON, supra note 61, at 365. 
  There is no doubt, however, that this Prayer Book made the Anglo-Catholic position 
untenable.  First, at the administration of the sacrament, the words said by the minister were 
changed dramatically: “Take and eat this, in remembraunce that Christ dyed for thee, and feede on 
him in thy hearte by faythe, with thankes geuinge” and “Drinke this in remembraunce that Christes 
bloude was shed for thee, and be thankefull.”  ECHLIN, supra note 56, at 81.  Any connection 
between the Eucharist and the Body and Blood of Christ has been severed.  Second, if there were 
any doubt remaining on the point, the “Black Rubric” provides, in relevant part: by having kneeling 
reception of holy communion “it is not mente thereby, that any adoracion is doone, or oughte to 
bee doone, eyther unto the Sacramentall bread or wyne there bodelye receyued, or unto any reall 
and essenciall presence there beeyng of Chrystes naturall fleshe and bloude.”  Id. at 88.  
Transubstantiation presupposes a “reall and essenciall presence.” 
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deliberate product of a strategy of attrition and restraint;213 the 1549 
Book softened up the people, and the 1552 Book delivered the finishing 
blow.214  Softening up the English people led to a fall off in attendance 
at churches using the 1549 Book.  The 1552 Act of Uniformity215 
expanded the reach of its predecessor by aiming at the laity as well as 
the clergy.216 
The Edwardians went too far too fast,217 even though English people 
had accepted many of the changes instituted beginning in 1534.  Yet the 
acceptance was hedged.  Communion tables replaced altars, as the State 
required, and yet “the old altars were preserved for safe-keeping, just in 
case.”218  The disruptions and the disorientation caused by the broad 
sweep of late medieval history as well as the Tudor State “unsettled” 
the English people on the question of religion.  Prudence dictated a 
slower approach, especially when the destruction of the Mass was the 
agenda.  However, the fact that Edward was sickly and that the Roman 
Catholic Mary would succeed him to the throne may have led to a 
course of action designed to move England as far as possible, and as fast 
as possible, in a radical Anglo-Protestant direction.  This strategy of 
restraint and attrition called for time, and the Edwardians did not have 
much time.  For even after 20 years of religious reform, “everything still 
depended on the policy of the ruler.”219 

D.  The Settlement of 1554 

Time also proved to be an enemy for Mary.  However, her 
blunders, her cruelty, and her lack of touch with her subjects all 
conspired to produce a grand débâcle.  Mary wanted to reestablish 
Roman Catholicism in England.220  However, opposition to papal 

 
  The extreme Protestantism of the 1552 Prayer Book may have persuaded much of the 
Anglo-Catholic leadership that there was no hope for the Catholic faith apart from Rome. See 
O’GRADY, supra note 89, at 17 (arguing that “[o]ffered the choice between Edwardian [Anglo-
]Protestantism and popery, Henrician [Anglo-]Catholic leadership unhesitatingly chose the latter, 
[as] the decisive years were those between 1549-1552 when it became clear to [Anglo-]Catholics 
that no option of any sort remained to the old religion within the Supremacy.”). 
 213. See TYACKE, supra note 167, at 20. 
 214. The strategy may have reached back to Henry’s time.  The destruction of popular religion 
coupled with the retention of the Mass may have been intended to soften up the people for the 
eventual destruction of the Mass as well. 
 215. An Act for the uniformity of common prayer and administration of the sacraments, 1552, 5 
& 6 Edw. 6, ch. 1 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 406-08. 
 216. The Act provided for both ecclesiastical, see id. at § 3, and criminal, see id. at § 5, penalties 
for those who attended non-Prayer Book services.  The latter punishments were graduated, the 
third offense calling for life imprisonment.  See id. 
 217. “[F]rom 1548 onwards the new order was applied, in a crescendo of pressure, in many 
parts of the country.”  ELTON, supra note 61, at 368. 
 218. Id. at 369. 
 219. Id. at 371. 
 220. See HAUGAARD, supra note 65, at 18.  The Marian State quickly repealed the Edwardian 
Settlements.  See An Act for the repeal of certain statutes made at the time of the reign of King 
Edward VI, 1553, 1 Mary, st.2, ch. 2 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, 
at 408-10.  But it never declared what the religion of England was to be.  This may reflect 
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control was still strong.221  Furthermore, her marriage to Phillip did not 
help, for it seemed to many that Mary had placed Spanish interests 
ahead of English interests.222  The fusion of Roman Catholicism and 
Spanish interests was lethal, and the chief cause of her failure may have 
been the Spanish alliance.223  England was a Protestant Empire, albeit 
Anglo-Catholic and Anglo-Protestant, and it would have taken both far 
more skill and far more time than Mary possessed to change that fact.224 

Persecution of heretics became the primary religious policy of 
Marian England.225  Active persecution began in January, 1555,226 as 
soon as a law was passed allowing it.227  At least 274 people were 
murdered,228 not counting those who died in prison.229  At its best, this 
cruel and misguided policy backfired,230 and boomeranged.231 

Nothing had happened since the beginning of the Henrician 
program to make it easier for the Marian State to succeed at 
suppressing unwanted printed materials.232  However, Mary made 
matters even worse.  Betraying an incredible incompetence, her regime 
did not prevent radical Anglo-Protestants from going into exile.233  
Later, it realized that exile propaganda was harder to restrict than  
domestic propaganda, only because the State might have better luck 
controlling printing presses in England than it would have in controlling 
printing presses on foreign soil.234  But the damage was done.  As to 
propaganda generally, the Marian State was clueless.  Anglo-

 
continuing disagreement and tension between Anglo-Catholics and Roman Catholics, see ELTON, 
supra note 61, at 383, or, more likely,  just plain incompetence. 
 221. Cf. FISHER, supra note 39, at 327. 
 222. See ELTON, supra note 61, at 395. 
 223. See SWEET, supra note 124, at 319.  See also DICKENS, supra note 17, at 23. 
 224. In conservative circles, there was a division of opinion as between Roman Catholicism and 
Anglo-Catholicism. See LOADES, supra note 80, at 155, 170, 470.  Mary’s decision to pursue Roman 
Catholicism cost her the conservative center, see id. at 471, because the masses still disliked the 
papacy and thus Anglo-Catholicism suited them.  Had she pursued Anglo-Catholicism, the center 
might have held, because the Anglo-Catholic leadership, which was inclined to reunion with Rome, 
see supra note 212, was in no position to resist both monarch and people.  The Anglo-Catholic elites 
would have made their peace with an Anglo-Catholic Mary, and thus aligned themselves with the 
largely conservative English people. 
  On the matter of the lands seized as a result of the dissolution of the monasteries, Mary 
opted for the practical solution.  Although the issue generated considerable debate, see ELTON, 
supra note 61, at 378, in the end Mary did not undo the confiscation started by her father and 
continued by her brother. See HAUGAARD, supra note 65, at 21; LOADES, supra note 80, at 321-29. 
 225. See LOADES, supra note 80, at 331-35. 
 226. See ELTON, supra note 61, at 386. 
 227. See An Act for renewing the three statutes made for the punishment of heresies, 1554, 1 & 
2 Phil. & M., ch. 6 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 410. 
 228. See ELTON, supra note 61, at 386.  See also LOADES, supra note 80, at 332. 
 229. See LOADES, supra note 80, at 332. 
 230. See Haugaard, supra note 65, at 21. 
 231. See DICKENS, supra note 17, at 386-87; LOADES, supra note 80, at 333.  Elton refers to it as 
a “monumentally disastrous mistake.”  ELTON, supra note 61, at 387. 
 232. See ELTON, supra note 61, at 383. 
 233. See id. 
 234. See JASPER GODWIN RIDLEY, THE LIFE AND TIMES OF MARY TUDOR 181-82 (1973). 
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Protestants were still good at it,235 and maintained their edge over their 
opponents even during Mary’s reign.236  By 1558, Catholic propagandists 
had given up the ghost.237  Marian legalism and an obsession with 
persecuting heretics had much to do with the inattention to 
propaganda.238 

In the complex process of matching dynastic interests and public 
opinion in matters of religion, Mary flunked.239 First, the Marian State 
adopted a “formal, legalistic and administrative” strategy in religious 
matters,240 using too much coercion and too little suasion.241  It needed to 
pay more attention to “spiritual zeal and regeneration,”242 and most 
importantly, to “that systematic and elementary instruction in the 
catholic faith which was so much needed after 20 years of schism and 
heresy.”243  Henry’s regime had shown the potential of propaganda, of 
manipulating public opinion, but the Marian State did not understand.  
Perhaps Mary believed that the Catholic faith was not a fit subject for 
propaganda because it was the historic faith of the English people, and 
because twenty years of heresy did not seem that important. 
Second, Mary “preferred the interests of her dynasty to those of her 
religion.”244  She was prepared to persecute and destroy heretics, of 
which her sister was one, and yet, she spared her.  Thus, we see coercion 
for the people and suasion for the family.  The persecution of Anglo-
Protestants, therefore, was not only cruel, but it was pointless. 

Mary flunked the political test.  She “made no effort to retain the 
support of that aristocratic layer of society–nobility and gentry–on 
whose voluntary and conscientious cooperation Tudor government 
depended.”245  Second, she flunked the religious test.  She ignored the 
fact that opposition to papal control was far stronger than antagonism 
to Catholic, Anglo or Roman, doctrine.246  Attitudes about the old 
religion generated “frequent enthusiasm,” “occasional resistance,” and 
“a large amount of unchronicled indifference,”247 because twenty years 
of religious turmoil had left the majority “punch-drunk on religious 
change, passively wedded to traditional habits . . . but largely apathetic 

 
 235. See LOADES, supra note 80, at 163. 
 236. See TYACKE, supra note 167, at 22. 
 237. See LOADES, supra note 80, at 441. 
 238. See id. at 341-43, 348. 
 239. Historians have criticized her character and her intelligence.  See ELTON, supra note 61, at 
376; FISHER, supra note 39, at 327; LOADES, supra note 80, at 64; Antonia Fraser, Introduction, in 
RIDLEY, supra note 234, at 7. 
 240. ELTON, supra note 61, at 385. 
 241. See LOADES, supra note 80, at 341. 
 242. ELTON, supra note 61, at 385. 
 243. LOADES, supra note 80, at 342. 
 244. Fraser, supra note 239, at 8. 
 245. ELTON, supra note 61, at 395. 
 246. See FISHER, supra note 39, at 327. 
 247. LOADES, supra note 80, at 153. 
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to the extremes.”248  Roman Catholicism was one of the “extremes.” 
Cruel, heartless coercion could not work.  The scale of human 

destruction on grounds of heresy249 was excessive.250  The social status of 
the victims upset people.  “People became cynical about religion; they 
changed their views to further their interests and save their skins, and 
no longer accepted the moral authority of the ecclesiastical tribunals 
which condemned the heretic.”251  Finally, there was the Spanish 
connection.252  The upshot was that the persecution aroused sympathy 
for the victims.253  Hence the grand débâcle! 

E.   The Settlement of 1559 

The Elizabethan Settlement drew upon and carried forward the 
ideas, plans, and strategies put in place by Henry.254  It also took note of 
the mistakes made by the Edwardian and Marian regimes. 

1. Anti-Roman Catholicism 

Henry had equated Roman Catholicism with treason.255  So did 
Elizabeth.256  This equation generated an ideology that led to an 
identification between Protestantism and being English.257  This 
ideology has persisted.258  One may argue about the reality or the fact of 
a Roman Catholic “menace,”259 but ideology obviates the need to 
 
 248. MACCULLOCH, supra note 46, at 135. 
 249. Henry VIII, for example, murdered hundreds of English people.  See supra note 158.  Of 
that number, only a handful were “heretics.”  Yet, many of the others killed were killed for 
essentially religious reasons, whether or not the label “heretic” was attached to them.  Clearly, the 
label mattered, a lesson not lost on Elizabeth. 
 250. See RIDLEY, supra note 234, at 172-73. 
 

Henry VII burned ten heretics in twenty-four years.  Henry VIII burned eighty-one in 
thirty-eight years, including one Catholic---the only Catholic who was ever burned for 
heresy in England. Two Protestant extremists were burned during the six-year reign of 
Edward VI, and five by Elizabeth I during her forty-four years.  Mary burned 283 in 
under four years. 

 
Id. at 172-73. 
 251. Id. at 173. 
 252. See id.  See supra note 223 and accompanying text. 
 253. See PARKER, supra note 37, at 173. 
 254. On the matter of social reform, Elizabeth continued the confiscation of church property.  
By 1570, there was nothing left for the State to steal.  See LOADES, supra note 124, at 74. 
 255. See supra notes 84-88 and accompanying text. 
 256. See Patrick Collinson, The Elizabethan Church and the New Religion, in Beattie, supra 
note 57, at 169. 
 257. See DOREEN M. ROSMAN, FROM CATHOLIC TO PROTESTANT: RELIGION AND THE PEOPLE 
IN TUDOR ENGLAND 92 (1996). 
 258. Jeremy Gregory argues that it persisted through the eighteenth century.  See Gregory, 
supra note 36, at 309.  In fact, it has persisted down to the present day in both England and 
America.  In England, neither the monarch, see An Act of Settlement, 1700, 12 & 13 Will. 3, ch. 2, 
(Eng.) nor the Prime Minister, see Roman Catholic Relief Act, 1829, Geo. 4, ch. 7, § 18, (Eng.), may 
be a Roman Catholic.  In America, anti-Catholicism is a cultural fact.  See infra notes 570-71 and 
accompanying text. 
 259. The facts supporting the Elizabethan claim of “menace” were “the excommunication of 
Elizabeth by Pius V, the assassination plots, the Armada and the Gunpowder treason.”  SMITH, 
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establish the facts in a particular case.260 
The Marian disaster fed the ideology.  The persecution of heretics 

has earned Mary the well-deserved sobriquet “Bloody Mary.”  The 
push for Roman Catholicism destroyed Anglo-Catholic leadership.261  
When Elizabeth came to power, these leaders, now returned to Rome, 
refused to cooperate with the new regime.262  Bad feelings about Roman 
Catholic persecution and the refusal of Roman Catholic bishops to help 
out were enough to generate anti-Roman Catholic sentiment, on top of 
everything else. 

Yet anti-Roman Catholicism had the paradoxical effect of making 
Roman Catholicism a “haven for the nonconformist conscience.”263  
This became evident in the revivalist 1570s,264 and it received 
institutional coherence from the militant English Catholic exiles 
abroad.265  Two large consequences followed.  First, Elizabeth never 
could destroy the nonconformist impulse.266  Second, the impulse 
deprived the “Catholic minded” Anglo-Protestants of allies who could 
have assisted in the redevelopment of a meaningful Anglo-Catholic 
party in the Church of England,267 an effort rendered all the more 
difficult by the earlier refusal of the Marian bench to return to Anglo-
Catholicism.268 

2.  Protestantization 

The Edwardian legacy consisted of two Prayer Books.  Elizabeth 
had four realistic choices: adopt the 1549 Book, adopt it in some more 
radical Anglo-Protestant form, adopt the 1552 Book, or adopt it in 
some less radical Anglo-Protestant form.  Elizabeth made the fourth 
choice.269  The 1559 Prayer Book (1) combined the 1549 and 1552 

 
supra note 30, at 456.  The claim was also buttressed by “the Massacre on St. Bartholomew’s Day, 
the assassination of William of Orange and Henri Quatre, and . . . the stories in circulation about 
the Spanish Inquisition.”  Id.  But the “menace,” if such it was, was largely contained by the end of 
Elizabeth’s reign.  DICKENS, supra note 17, at 365.  Elizabeth spent far more energy fighting the 
supposed “menace” than the radical Anglo-Protestants, MACCULLOCH, supra note 46, at 144, even 
though the latter posed the greater challenge to her regime.  They wanted to take over the Church 
and move it in directions that she opposed, see PARKER, supra note 37, at 182, and they had support 
in Parliament. 
 260. It has been suggested that myths, cultural micro-narratives, relieve us of the burden of 
critical thinking.  See Judith Olans et al., The Mythogenesis of Gender: Judicial Images of Women in 
Paid and Unpaid Labor, 6 UCLA WOMEN’S L. J. 457, 458 n. 5 (1996).  Ideologies, cultural macro-
narratives, can be dysfunctional in the same way.  The power of the narrative, in either its micro or 
macro form, can overwhelm intellectual and analytical processes. 
 261. See supra notes 212, 224. 
 262. See O’GRADY, supra note 89, at 17. 
 263. AVELING, supra note 31, at 21. 
 264. See id. at 52. 
 265. See id. at 49. 
 266. Cf. MACCULLOCH, supra note 46, at 135. 
 267. Cf. AVELING, supra note 31, at 49. 
 268. Anglicanism was not to see an Anglo-Catholic party again until the nineteenth century.  
See supra note 97 and accompanying text. 
 269. Cf. HAUGAARD, supra note 65, at 110 (commenting that “[h]aving failed in making the 
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communion formulas;270 (2) approved the use of more traditional 
liturgical vestments;271 and (3) eliminated the Black Rubric.272  The 
commentators are largely agreed on the essentially Protestant theology 
of the 1559 Prayer Book and related formularies.273 

Given a moderate Anglo-Protestantism, and the development of 
an Anglican character or personality,274 the Protestantization of 
Elizabethan England proceeded after a fashion.  By 1603, England was 
a Protestant country, with a few Roman Catholics still around, although 
the Protestants were not of one mind,275 and a fair number of English 
people were either unchurched or indifferent.276  Perhaps all that one 
can say is that by that time (1) the old religion [Roman or Anglo-
Catholicism] had practically vanished; (2)”protesting” Roman authority 
had become deeply engrained in the English national character; and (3) 
a number of English people, including those in control of the State, 

 
1549 Book slightly more Protestant, Elizabeth settled for making the 1552 Book slightly more 
catholic.”).  Without the Marian Catholics on board, perhaps Elizabeth had no other realistic 
choice.  See id. at 104.  But, it is possible that Elizabeth was satisfied with this option. 
 270. See ECHLIN, supra note 56, at 93-94.  See also supra note 202,  212. 
 271. See id. at 94. 
 272. See id.  See also supra note 212. 
 273. The reintroduction of the 1549 language “reopened the whole question of the eucharistic 
presence.”  HAUGAARD, supra note 65, at 107.  He concludes, taking other Elizabethan formularies 
into account, that the eucharistic theology of the Church of England was “most congenial to high 
Reformed [i.e. Virtualist] and ‘crypto-Calvinist Lutheran doctrine’ [i.e. a symbolist reworking of 
Luther’s realism].”  Id. at 289.  See supra note 65 for a discussion of Virtualism and other symbolist 
and realist eucharistic theologies.  Chadwick argues that the Church of England’s theology 
contained Lutheran [i.e. realist] and Calvinist [i.e. symbolist] ideas.  See Owen Chadwick, 
Introduction, in FROM UNIFORMITY TO UNITY 7 (1962).  Parker concludes that the 1559 language 
neither required nor denied a belief in real presence.  See PARKER, supra note 37, at 177. 
  In the longer view, Anglicanism has largely occupied the field of Virtualism and 
Receptionism, both of which are Calvinist symbolist theologies.  See STUHLMAN, supra note 94.  But 
one finds Zwinglianism in Anglicanism, see BENJAMIN HOADLEY, A PLAIN ACCOUNT OF THE 
NATURE AND END OF THE SACRAMENT OF THE LORD’S–SUPPER (James, John and Paul Knapton 
eds., 1735), and, since the 1830s, Anglo-Catholicism too with its commitment to a realist 
understanding of the Eucharist of either the transubstantiationist or consubstantiationist sort.  See 
supra notes 65, 118. 
 274. See DICKENS, supra note 17, at 362.  Parker provides an interesting insight into that 
character. 
 

According to one’s predilections one may regard [Anglicanism] as an undifferentiated 
residuum left by the disintegrating forces of the Reformation acting upon medieval 
Christianity, as a new tertium quid between Catholicism and Protestantism, as a new form 
of Catholicism, or as a survival of something earlier than the medieval situation out of 
which the Reformation grew. 

 
PARKER, supra note 37, at 188. 
 275. See AVELING, supra note 31, at 72; MACCOLLOCH, supra note 46, at 163.  See also, 
Collinson, supra note 256, at 166 (describing “a Protestant nation containing deep tension and 
potential confusion within an outward shell of consensus.”).  But see ROSMAN, supra note 257, at 92  
(arguing that “[t]he English may increasingly have thought of themselves as a Protestant people, 
but only a minority accepted–or even understood–the details of Protestant dogma.”). For a more 
unconditional view of the outcome, see LOADES, supra note 80, at 462 (arguing that “the slow 
processes of conformity were to transform England into a protestant country by the end of the 
century.”).  But see AVELING, supra note 31, at 38-39 and DICKENS, supra note 17, at 387, arguing 
that a goodly portion of the population was unchurched. 
 276. See SMITH, supra note 30, at 455.  Some have argued that the Tudor plan produced a 
godless nation.  See Gregory, supra note 36, at 310. 
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embraced a dualist religion of the “word” rather than a reconciliationist 
sacramental religion.277 

3.   Pan-Protestantism 

The collapse of the Anglo-Catholic party in the mid-1550s radically 
altered the English religious landscape.  What was left of the Anglo-
Catholic leadership essentially became the junior partners of moderate 
Anglo-Protestants in an alliance against the more militant Anglo-
Protestants.278  The masses of English people, still Anglo-Catholics, were 
largely left on their own; no one spoke for them.  This may have 
contributed mightily to the indifference toward religion that came to 
characterize so many English people. 

Among Anglo-Protestants in the Church of England a split 
developed between Episcopalians279 and Puritans.  Some Puritans 
developed a Separatist view,280 which emerged in the 1580s.281  They saw 
themselves as “a religious remnant . . . in a sea of hostile indifference.”282  
Staying in the Church of England became difficult, if not impossible.  
Yet most Elizabethan Puritans were not Separatists; they were 
Presbyterians who wanted to take over the Church of England283 and 
“purify” it according to their lights. 

Elizabeth sided with the Episcopalians, blocking proposed Puritan 
reforms at every turn.284  The Tudor State meant Anglicanism to be 
Episcopalian. Keeping bishops was a deliberate decision, not an 
afterthought.285  As long as the Puritans kept pushing their agenda of 
“conversion to godliness,” Anglo-Protestants would remain divided.286  
Such divisions would contribute to hostility and indifference towards 
religio –or maybe just organized religion.287 

 
4.   Attrition and Restraint: Herein of Suasion     and Coercion 

 
 277. See supra note 21. 
 278. See HAUGAARD, supra note 65, at 53.  But see Collinson, supra note 256, at 164 (referring 
to “‘a constrained union’ of papists and Protestants.”). 
 279. An “Episcopalian” is “[p]roperly a member of any Church ruled by bishops . . . .”  
OXFORD, supra note 23, at 465.  There may be, however, disagreement among Episcopalians as to 
the source of and the nature of Episcopal authority. 
 280. See Jones, supra note 127, at 3. 
 281. See MACCULLOCH, supra note 46, at 159. 
 282. Collinson, supra note 256, at 164. 
 283. See PARKER, supra note 37, at 182. 
 284. See Jones, supra note 127, at 6. 
 285. See 3 RICHARD HOOKER, OF THE LAWS OF ECCLESIASTICAL POLITY, Book 7, at 143-312 
(P. G. Stanwood ed., 1981) (1638). 
 286. Collinson, supra note 256, at 164-65. 
 287. The theological Protestant principle of individual judgment makes it possible for a person 
to be an unchurched Protestant.  Protestant ecclesiology cannot easily invalidate the idea of a 
“church of one;” i.e., the individual can read the Bible for herself. 



NEWSOM.DOC 2/12/2001  2:45 PM 

2001] The American Protestant Empire 223 

a.   Attacking the Roman Catholic Church 

There was no effective Roman Catholic resistance to the 
Elizabethan settlement at the beginning of her reign,288 but two events 
reinforced the ideological notion of Roman Catholic “menace.”  In 
1570, Pope Pius V excommunicated Elizabeth.289  He also declared her 
“deprived of her . . . crown,”290 absolved English people from sworn 
oaths to her and ordered them not to obey her laws.291  Notwithstanding 
the loyalty of the vast majority of English Roman Catholics, this 
monumental papal blunder provided fodder for the ideologically driven 
claim that they were traitors with conflicting dual loyalties.292 A law 
enacted in 1571 made bringing papal bulls into England or publishing 
them high treason, a structural and institutional response to the papal 
blunder.293 

The second event was the training abroad and deployment in 
England of Jesuits and other missionary priests.  The arrival of the first 
priest in 1570 spelled an end to the government’s hope for the “wearing 
down of Catholics,”294 for a “slow unspectacular death for English 
Catholicism.”295  A sustained campaign against Roman Catholics began 
that lasted until emancipation in 1829.296  Enforcement would ease up 
from time to time, if not most of the time, but the positive law placed 
Roman Catholics outside the law.297 

The 1559 Act of Uniformity298 punished recusancy–the refusal to 
attend Sunday services in a Church of England parish church–with a 
fine of twelve pence.299  The Roman Catholic “menace” led the 
government to increase the penalty to £20 per month.300  That law also 

 
 288. See LOADES, supra note 80, at 462; LOADES, supra note 124, at 4. 
 289. Pope Pius V, Regnans in Excelsis (1970), reprinted in THE TUDOR CONSTITUTION, supra 
note 42, at 423-28. 
 290. Id. at § 4. 
 291. See id. at § 5. 
 292. It did not matter that there was no Roman Catholic hierarchy in England to guide and 
instruct English Roman Catholics for good or for ill, see MACCULLOCH, supra note 46, at 144-45, 
that political disagreements emerged between the Roman Catholic priests, see id. at 146; AVELING, 
supra note 31, at 69, and that the Tudor State exploited this division.  See id. at 71; MACCULLOCH, 
supra note 46, at 147. 
 293. See An Act against the bringing in and putting in execution of bulls and other instruments 
from the see of Rome, 1571, 13 Eliz., ch. 2 (Eng.), reprinted in THE TUDOR CONSTITUTION, supra 
note 42, at 428-31. 
 294. MACCULLOCH, supra note 46, at 150. 
 295. Id. at 146. 
 296. See An Act for the Relief of His Majesty’s Roman Catholic Subjects, 1829, 10 Geo. 4, ch. 7 
(Eng.). 
 297. See AVELING, supra note 31, at 13-14. 
 298. An Act for the uniformity of common prayer and divine service in the Church, and the 
administration of the sacraments, 1559, 1 Eliz., ch. 2, (Eng.), reprinted in THE TUDOR 
CONSTITUTION, supra note 42, at 410-13. 
 299. See id. at § 3. 
 300. An Act to retain the Queen’s Majesty’s subjects in their due obedience, 1581, 23 Eliz., ch. 
1, § 4, (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 431-33.  This law also made 
urging people to disobey the Queen treason.  See id. at § 1. 
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made priests saying Mass and lay people attending Mass subject to fine 
and imprisonment for up to one year.301  Recusancy as such may not 
have been a serious practical problem after the fine was increased.  The 
practice of Roman Catholics attending Church of England services 
while holding to Roman Catholic views and perhaps attending Mass 
secretly, “church papistry,” was common.  Outright recusancy was 
not.302  Reasons of social respectability and fear of losing property led to 
church papistry.  The “nonconformist conscience”303 led to the latter,304  
and the State would not let go.305 

The attack on Jesuits and missionary priests began in earnest in 
1585.  A statute made Englishmen, who were ordained priests abroad, 
guilty of high treason if they entered England.306  Of approximately 800 
mission priests, roughly one-half were captured, and 123 executed.307  
Restraint manifested itself in the decision to spare the lives of some of 
the captured priests, but the death toll of 123 rivals Marian excess.308 

Because many English Roman Catholics were members of the 
aristocracy, practical considerations led the state to prefer a reasonably 
well-to-do Roman Catholic who “was an easy source of income” to a 
pauperized imprisoned Catholic who “was a man with nothing more to 
lose, and therefore ready to adopt desperate measures.”309  Thus, there 
was considerable restraint in the enforcement of the recusancy laws.  
The State had an agenda: “the government was out to destroy 
Catholicism even if it was not out to destroy Catholics.”310  War of 
attrition there was, restraint there was, but coercion, also, there was. 

 
 301. See id. at § 3. 
 302. See AVELING, supra note 31, at 40-42. 
 303. Supra notes 263-68 and accompanying text. 
 304. See AVELING, supra note 31, at 42-43. 
 305. Toward the end of Elizabeth’s reign, the State required convicted popish recusants not to 
travel more than five miles from their homes. See An Act against popish recusants, 1593, 35 Eliz., 
ch. 2, (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 437-42.  A “matching” 
statute aimed at Puritan recusants made those who attended unlawful religious meetings liable to 
imprisonment “until they shall conform.”  An Act to retain the Queen’s subjects in obedience, 1593, 
35 Eliz., ch. 1, (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 458-61.  Those who 
did not conform within three months of the offense were to be exiled.  If they did not leave they 
were to be punished for a felony.  See id. at § 2. 
 306. See An Act against Jesuits, seminary priests and such other like disobedient persons, 1585, 
27 Eliz., ch. 2, § 2, (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 433-37.  The 
law swept up into its toils those who aided and abetted such priests, see id. at § 2, who supported 
seminary training abroad, see id. at § 4, or who sent their sons abroad for such training, see id. at § 5. 
  The ideology of anti-Roman Catholicism influenced the shape of this law because the Act 
provides that those trained abroad, who are not priests, have to take a loyalty oath.  See id. at § 3. 
 307. See AVELING, supra note 31, at 61.  Of the 800, approximately 150 never returned to 
England.  See id. at 63. 
 308. Elizabeth was smart enough to get away with it because the murdered priests were 
labelled traitors—thanks in part to Pius V’s blunder—not heretics.  See supra notes 289-92 and 
accompanying text. 
 309. MACCULLOCH, supra note 46, at 151.  Thus, “[f]rom the 1590s, persecuted gentry and 
government persecuting machine seem to have settled down to a rather surprising degree of 
symbiosis.”  Id. at 152. 
 310. Id. 
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b.  Promoting Elizabethan Church Doctrine 

An Act of Supremacy was passed in 1559.311  It undid the Marian 
Settlement,312 revived the Henrician statutes that had ousted the Roman 
Catholic Church,313 repealed the Marian heresy laws,314 made the 
monarch-in-Parliament the head of the Church of England,315 required 
clerical and lay officials to take an oath affirming supremacy,316 provided 
for the loss of office for refusing to take this oath,317 required persons 
taking degrees at Universities to take the oath as well,318 established 
graduated penalties, ranging up to high treason, for those advocating 
Roman authority,319 and prescribed a doctrinal context for making 
judgments of heresy.320  The old Tudor order, with a few adjustments, 
had been restored.321  The 1559 Act of Uniformity322 provided the legal 
basis for the imposition of 1559 Prayer Book services on the English 
people, much as the Edwardian Acts of Uniformity had done with the 
1549 and the 1552 Prayer Books. 

A strategy of restraint and attrition emerged, and the Elizabethans 
had enough time to let it play out.  The State focused on external action, 
not internal beliefs, meaning, among other things, that there was no 
definitive doctrine for the Church of England and there was no end in 
sight for the Reformation.323  However, the State also relied on an 
“osmotic process:”324 as people became accustomed to Prayer Book 
services, they would become “more accepting of English 
Protestantism.”325  Thus, Elizabeth relied on the liturgiological to change 
the theological.  The recusancy statutes, the attack on missionary 
priests, the suppression of nonconforming Puritan Anglo-Protestant 
clergy326 and “nonconformist lectures, private meetings, and printed 

 
 311. An Act restoring to the Crown the ancient jurisdiction over the state ecclesiastical and 
spiritual, 1559, 1 Eliz., ch. 1, (Eng.), reprinted in THE TUDOR CONSTITUTION, supra note 42, at 372-
77. 
 312. See id. 
 313. See id. at § 2.  See also supra notes 137-47 and accompanying text. 
 314. See supra note 311, at § 6.  See also supra note 227 and accompanying text. 
 315. See supra note 311, at § 8.  The Henrician Act of Supremacy, by contrast, made Henry the 
head of the Church of England. See notes 81-83 and accompanying text for a discussion of the Act.  
See note 128 on the power of the monarch versus the power of the monarch-in-Parliament. 
 316. See supra note 311, at § 9. 
 317. See id. at § 10. 
 318. See id. at § 12. 
 319. See id. at § 14. 
 320. See id. at § 20. 
 321. The old order indeed had been restored.  The Elizabethan regime still tried to make 
censorship work, see Ross, supra note 164, at 417, n. 269.  It also “altered . . . the shape of the sacred 
year,” producing a “[simplified] structure of feasts and fast days and suppressed community drama, 
MACCULLOCH, supra note 46, at 136, and did away with “indicted rites, roods, images and altars.”  
ROSMAN, supra note 257, at 93. 
 322. See supra note 298. 
 323. See Jones, supra note 127, at 151. 
 324. Id. at 153. 
 325. Id. 
 326. See Ross, supra note 164, at 418. 
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appeals”327 became the coercive framework against which restraint and 
attrition could operate.328 

England was surely more Protestant at the end of Elizabeth’s reign 
than it was at its beginning, even if confusion, indifference and even 
hostility to Anglo-Protestantism remained.329  The distinctively English 
idea that a Protestant Reformation takes time, particularly when 
understood as part of a political transformation, held.330  Elizabeth lived 
long enough for “that great church worker, Death,”331 to do his work, 
“as the aged took their [traditionalist] habits of piety with them to the 
grave.”332  But there were other “church workers:” “acquiescence or co-
operation in the assault on traditional religion was motivated by 
essentially non-spiritual considerations . . . a sense of duty, xenophobia, 
a desire for moral freedom, financial calculation, [and] even physical 
fear.”333 

The larger truth is that English people were learning the various 
ways of being Protestant.  Professor Bell’s interest-convergence theory 
explains the event.  The intent of the powerful–the Tudor State and 
those who controlled it–was political and religious control.  The 
approach taken to achieve that objective–attrition and restraint against 
a backdrop of coercion–opened up the possibility of pan-Protestant 
religious liberty, the freedom of Anglo-Protestants to sort things out, to 
find themselves in the Protestant universe.  Elizabeth’s dislike of 
Puritan Anglo-Protestantism, and her attempt to suppress it, do not 
alter the central truth.  She made it harder for that pan-Protestant 
freedom to play itself out, but she could not eliminate it.  Unlike the 
temporary convergence of the interests of a white-run America bent on 
winning the Cold War with the interests of African-Americans in equal 
access to education, the convergence of the Tudor State, and its 
successors, with the Anglo-Protestant world have not diverged. 

The historiography of the Anglo-American Reformation has 
tended to suppose a distinction between a Reformation “from above” 
and one “from below.”334  Patrick Collinson rightly challenges the 
premise.  Anglo-Protestants depended much upon state patronage and, 
conversely, “the protestantising policies of the Elizabethan government 

 
 327. Id. at 425. 
 328. See LOADES, supra note 124, at 1-5 for a discussion of the historiographical disagreement 
over the effectiveness of Tudor State coercion. 
 329. See supra note 275 and accompanying text. 
 330. The split between Episcopalians and Puritans involved, in part, a disagreement over the 
tempo of protestantization.  See FISHER, supra note 39, at 349.  The Episcopalians prevailed on the 
point, enjoying the support of their Queen.  Thus, political necessities prevailed over religious 
imperatives. 
 331. MACCULLOCH, supra note 46, at 137. 
 332. Id. 
 333. WHITING, supra note 131, at 259. 
 334. Collinson, supra note 256, at 167. 
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would have made less impression as mere coercion without the willing 
co-operation of [Anglo-] Protestant activists.”335  Even a war of attrition 
against Roman Catholicism “took great resources of constraint and 
patronage.”336  Thus, the Queen relied on an “informal and 
unauthorized evangelism,”337 even as she reined it in from time to 
time.338 

Elizabeth understood better than others, including even her father, 
the subtle dynamics of pre-democratic government and public opinion 
in a time of social, political, economic and religious disorientation.  
Protestantism opened the door to a new relationship between the 
people and the state.  Thus, Norman Jones writes, of the literate lay 
demand: “Parishioners traded cherished tradition for the proposal of 
increased lay control and parochial responsibility.  In the end [these 
Anglo-Protestants] did not get the freedom they expected”339 from 
Elizabeth.  She resisted such freedom, but she at least recognized that 
the reciprocity between the people and the State was now different 
somehow–as each used each other in new ways.  She had the measure of 
it, and was quite successful in bending that new relation to her dynastic 
interests, the ultimate Tudor concern.  However, Anglo-Protestants still 
had some room to find themselves in matters of religious belief, even if 
not yet in matters of religious control. 

Elizabeth’s sense of the relation between suasion and coercion, of 
attrition and restraint, was not always true.  She adopted repressive 
measures against Roman Catholics “in many cases where justice as well 
as sound policy would have dictated a different course.”340  This reflects 
the power of the ideology of anti-Roman Catholicism, and she could not 
resist the tired old trick of trying to unite Episcopalians and Puritans by 
“set[ting] them looking for Anabaptists,”341 who became Elizabethan 
straw men.  On the larger canvas of history, Elizabeth unwittingly 
proved that some version of pan-Anglo-Protestant religious liberty342 
would be a fact of life–for some people–in the English-speaking world. 

 
 335. Id. 
 336. Id. at 168. 
 337. Id. at 170-71. 
 338. See id. at 178.  By way of example, Elizabeth suppressed a form of Anglo-Protestant 
preaching called prophesying.  See Elton, The Puritan Movement, in THE TUDOR CONSTITUTION, 
supra note 42, at 453-55. 
 339. Jones, supra note 127, at 4. 
 340. FISHER, supra note 39, at 331. 
 341. MACCULLOCH, supra note 46, at 153.  Anabaptists were few and far between.  However 
they did have some impact on Puritan Anglo-Protestantism.  See MAYOR, supra note 64. 
 342. Cf. STEVEN D. SMITH, FOREORDAINED FAILURE: THE QUEST FOR A CONSTITUTIONAL 
PRINCIPLE OF RELIGIOUS FREEDOM 16 (1995) (stating that “religious freedom . . . is inherently a 
prudential matter that cannot plausibly be confined to or regulated by ‘theory.’”). 
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F.   The Settlement of 1662 

The Stuart age saw the Church of England overthrown, restored, 
and saw it abandon its goal of being the sole national expression of 
Anglo-Protestantism.  Distinctive ways of being an Anglo-Protestant, 
which emerged in Elizabeth’s reign,343 now became more pronounced.  
Enough time had elapsed since 1534 for the various strands of Anglo-
Protestantism to develop their own sense of identity, putting the idea of 
restraint and attrition to a severe test.  As Edward and Mary had failed 
in the sixteenth century, so Charles I and his Archbishop of Canterbury, 
William Laud,344 and James II failed in the seventeenth.  Civil war, angry 
and vindictive reaction, and revolution followed. 

In the tussle between Anglo-Protestant factions, the Presbyterians 
lost the most in part because they constituted a “middle” faction and 
were ground down by Anglicans on one side and Congregationalist-
Separationists on the other.  High Church Anglicans also lost much, 
largely because the Presbyterians, their intra-church nemesis, lost.  
However, High Churchmanship never completely disappeared in 
Anglicanism, but Presbyterianism did.  Meanwhile, the Roman Catholic 
“menace”345 continued to preoccupy Anglo-Protestants.  By the end of 
the Stuart era, the “menace” had disappeared.  While still under the 
formal sanction of the law, Roman Catholicism may have been the 
biggest winner in this unhappy century, although the fruits of victory 
still lay in the future where England’s Irish policy346 would produce, in 
England and Scotland, a confident, largely Irish, Roman Catholicism.347  
In the seventeenth century, the ideology of anti-Roman Catholicism 
continued unabated.  It was “rooted in English culture,”348 as Roman 
Catholicism functioned as the radical “other” for English Protestants.349 

 
 343. See supra notes 279- 83 and accompanying text. 
 344. See generally E. C. E. BOURNE, THE ANGLICANISM OF WILLIAM LAUD (1947). 
 345. There is no reason to suppose that Roman Catholics would not seek to exploit Anglo-
Protestant divisions.  See J. P. Kenyon, The Catholic Problem and the Revolution, in THE STUART 
CONSTITUTION, supra note 1, at 448-56.  And it may well be that the “Popish Plots” of 1640 and 
1678 were real enough.  See id. at 449.  But see SWEET, supra note 124, at 358 (contending that 
whatever ground existed for claiming a menace in Elizabethan times was missing in Stuart England, 
although the Gunpowder Plot fed the delusion). 
 346. See AVELING, supra note 31, at 14 (noting that the “policy of destruction of Catholicism 
was carried out brutally at first, but then more and more inefficiently and half-heartedly [as] Whigs 
and Irish Protestants slipped into an attitude of quasi-toleration of Catholicism, [and a] colonialist 
government policy produced in Ireland much the same effects that it roused in America, [s]o, 
almost by accident, Irish Catholicism got a reprieve.”). 
 347. See id. at 19 (noting that “in 1851, the year of the only census so far to make enquiries 
about religious practice, practically two-thirds of the Catholics in England had been born in Ireland, 
and well over four-fifths must have had Irish blood, [and] [t]oday, since the massive further Irish 
immigration after 1945, the proportions cannot be much different.”). 
 348. George Dargo, Religious Toleration and its Limits in Early America, 16 N. ILL. U. L. REV. 
341, 354 (1996). 
 349. GEORGE & GEORGE, supra note 60, at 376, 381. 
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1.   Pan-Protestantism 

Disagreements on three points of doctrine form the fabric of 
Anglo-Protestantism: ecclesiastical polity,350 election to salvation351 and 
liturgy.352  The three main parties, Episcopalians, Presbyterians and 
Separatist-Independents, became the loci of the disagreements.353  
Episcopalians dominated the Church of England.354  They favored the 
episcopate, tended to Arminianism,355 and supported the Book of 
Common Prayer.  Presbyterians were also in the Church of England, 
but favored a Presbyterian polity, held to Calvinist Predestinarianism, 
and favored further Prayer Book reform.  Separatist-Independents were 
outside of the Church of England, favored a Congregationalist polity, 
held to Calvinist Predestinarianism, and favored abandonment of 
formal liturgy altogether.  Each party could appeal to something in the 
religious sentiments of most Englishmen–Episcopalianism and 
Calvinism. 

The history of Laudianism and Puritanism in the Church of 
England provides a way of understanding much of the turmoil and 
upheavals of the Stuart era.  William Laud was uncompromising, rigid, 
dogmatic and insistent upon uniformity.356  He held that the episcopacy 

 
 350. The three main options are Episcopalianism, a polity in which bishops play an important 
governance role; Presbyterianism, a polity in which synods or councils comprised of presbyters (the 
functional equivalent of priests) and lay people govern the churches that comprise the synod or 
council; and Congregationalism, a polity whereby individual congregations, however constituted, 
govern themselves. 
 351. John Calvin taught that before the Creation, before time and space, God had 
predetermined those souls that would be saved and those that would be damned.  Furthermore, 
there was nothing one could do to change the outcome.  See CALVIN, supra note 65, at III, XXI-
XXIV.  Calvin assumed that the damned far outnumber the saved, positing, therefore, a 
soteriological elite predestined before the beginning of time and space.  See id. at III, XXI, VII.  
Jacob Arminius, a seventeenth century Dutch Protestant, rejected Calvin’s doctrine in favor of the 
view that salvation is available to everyone.  See JACOBUS ARMINIUS, DECLARATION OF 
SENTIMENTS (James Nichols, trans., Baker Book House 1956) (1604).  See infra note 521 for a 
discussion of the harmonizing of the teachings of Calvin and Arminius. 
 352. Anglicanism held firmly to the Book of Common Prayer, and thus to liturgy, even if the 
liturgiological and theological meanings of the liturgy were open to question, and even if the liturgy 
might not be celebrated every Sunday.  See STUHLMAN, supra note 94, at 54-55.  Puritans, whether 
in or out of the Church of England, tended to undervalue liturgy, as they undervalued the Eucharist 
itself.  See MAYOR, supra note 64, at 48, 157. 
 353. But see GEORGE & GEORGE, supra note 60, at 405 (noting that “[i]n our effort to find a 
distinguishing line between ‘puritan’ and Anglican, we have found no issues doctrinal or 
ecclesiastical, of which we can speak in other than relative terms.”), and at 407 (stating that 
“[r]elatively speaking, the ‘puritans’ are the ‘outs’ and the conservatives are the ‘ins’ and the two 
groups are to be partly defined by this position in the hierarchy and the court’s preference.”).  
Politics intersected theology, but it did not obliterate it. 
 354. See Collinson, supra note 256, at 166 (stating that “by the mid seventeenth century much 
of ‘England’ was well grounded in its Protestantism and its Anglicanism.”).  This would suggest that 
whatever confusion and uncertainty existed at the end of Elizabeth’s reign, see supra note 275, had 
been resolved fifty years later.  There may still have been, however, a large body of the unchurched. 
 355. William Laud moved the center of Anglican thought on this question from a Calvinist to 
an Arminian perspective, as Puritans loudly protested.  See Root and Branch Petition, 11 December 
1540 in THE STUART CONSTITUTION, supra note 1, at 171-75; SWEET, supra note 124, at 375-76. 
 356. See generally Kenyon, supra note 1, at 147-52.  But see BOURNE, supra note 344, at 53 
(referring to the “intolerance of the Puritans.”). 
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was a divine ordinance,357 favored free will over predestination358 and 
insisted not only on following the Prayer Book,359 but a great deal of 
medieval ceremonial.360  He created “an increasingly narrow identity for 
church establishment”361 as he tried to drive Puritanism out of the 
church.362  Most Anglicans were Episcopalians out of sentiment or habit, 
but may or may not have agreed with Laudian claims regarding divine 
ordinance.  Most were probably Calvinist, but in the long run 
Arminianism came to inhabit Anglican thought, even if it never 
completely ousted Calvinistic predestinarianism.363  Finally, most 
accepted the Prayer Book, but were not wedded to elaborate ceremony.  
Laudianism, therefore, represented an extreme or intense form of 
Anglicanism, an ultra-conservative High Churchmanship. 

The Presbyterians clearly detested Laud.364  They continued to 
believe that they could take over the Church of England, but their 
intolerance ran into Laud’s stubbornness.  In 1645, their allies in 
Parliament destroyed Laud, and with him, Laudianism,365 and tried to 
establish Presbyterianism.  The dynamics of the Puritan Revolution, 
however, got in the way, as the Separatists were in a position to and did 
thwart Presbyterianism.  Finally, the Presbyterians joined with the 
Anglicans in restoring the monarchy.366  However, once safely back in 
power, the Anglicans drove Presbyterianism out of the Church of 
England once and for all.  To the extent that Laudianism essentially was 
an anti-Puritan stance, the elimination of Puritanism also eliminated the 
need to restore Laudianism.  High Church Anglicanism in England, 
thus, became impaired for 150 years.  It maintained itself in Scotland 

 
 357. See FISHER, supra note 39, at 433. 
 358. See SWEET, supra note 124, at 387. 
 359. See id. 
 360. “The Laudians were not Roman Catholics, but they did reverse many of the traditions of 
the Reformation. . . . [T]hey were a Counter-Reforming movement in the Church of England, for 
whom ‘the Reformation itself was becoming an embarrassment.’” Russell, supra note 57, at 335.  
Perhaps Laudianism wanted to return to the late Henrician and early Edwardian Church.  See LEO 
F. SOLT, CHURCH AND STATE IN EARLY MODERN ENGLAND, 1509-1640, at 211 (1990).  This 
judgment is too extreme.  While Laudianism is an ultra-conservative High Church form of 
Calvinism, with doctrinal modification of the theology of election to salvation.  Laud specifically 
rejected Transubstantiation, and taught a variation of Receptionism.  See A RELATION OF THE 
CONFERENCE BETWEEN WILLIAM LAUD, LATE LORD ARCHBISHOP OF CANTERBURY AND MR. 
FISHER THE JESUIT (C. H. Simpkinson ed., 1901).  Henrician Anglo-Catholics had no use for 
Receptionism in any of its forms. 
 361. MACCULLOCH, supra note 46, at 162. 
 362. See Russell, supra note 57, at 332 (referring to “the mainstream of English moderate 
Puritanism.”).  Laudians would never characterize Puritanism as “mainstream” Anglicanism.  See 
BOURNE, supra note 344. 
 363. See CHORLEY, supra note 97, at 79 (recounting the story of [an Episcopalian priest] the 
Rev. Dr. Fowles “who secured as a supply [i.e. substitute priest] for one Sunday a clergyman of 
pronounced Calvinistic leanings,  Fowles [having] left for him the order of service and the notices, 
underneath which he pencilled the words: ‘We still give poor sinners a chance at the Epiphany.’”). 
 364. See SWEET, supra note 124, at 387. 
 365. See J.P. Kenyon, The Puritan Failure, 1641-1648, in THE STUART CONSTITUTION, supra 
note 1, at 257. 
 366. See FISHER, supra note 39, at 441. 
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from the early 1600s forward,367 and it surfaced in Connecticut in the 
1700s.368  But in England, it was no longer the dominant or normative 
expression of Anglicanism.  Furthermore, it was not until the 
Tractarians369 of the mid-1800s that an ultra-conservative High Church 
tradition, one that spawned a genuine Anglo-Catholic revival, would 
seriously challenge the Anglo-Protestant premises of normative 
Anglicanism.370 

The history of Separatist-Independents may be the most interesting 
and the most important of all.  Enough of them emigrated to North 
America to establish a control and a hegemony that they had briefly 
tasted in England in the middle of the seventeenth century, amidst the 
turmoil of revolution. 

 
2.   Attrition and Restraint: Herein of Suasion     and Coercion. 
 
Anti-Roman Catholic laws grew harsher during the seventeenth 

century.371  Although strict enforcement was the exception,372 Roman 
Catholics felt the lash from time to time as they were blamed for the 
problems that beset the Anglo-Protestant factions.  A clear difference in 
approach between the Stuart kings and Parliament emerged, Parliament 
taking the more hawkish stance.  The lack of restraint in intra-Anglo-
Protestant squabbles ultimately led to Civil War and retribution.  But 
here too the shape of the law bears examination. 

a.   Attacking Roman Catholics 

The Elizabethan regime had established a strict body of law.  The 
first Jacobean Parliament called for the “due and exact execution” of 
the anti-recusancy laws,373 as if to say that the Stuart administration was 
not doing enough.  Two years later, the penalties for recusants were 

 
 367. See ECHLIN, supra note 56, at 135. 
 368. See CHORLEY, supra note 97, at 131-67. 
 369. See supra note 118. 
 370. The disappearance of a viable conservative if not Catholic-leaning High Church 
Anglicanism left only Roman Catholicism as a situs for a Catholic understanding of Christianity.  
The Tractarian movement provided a second situs and this triggered a hostile response from a now 
emancipated Roman Catholicism–there could not be two Catholic churches in England.  In 1896, 
Pope Leo XIII issued Apostolicae Curae, declaring Anglican orders “absolutely null and utterly 
void,” thus stripping Anglicanism, for Roman Catholics, of any claim to being a part of Catholic 
Christianity.  Orthodox Christians have tended to reject Leo’s conclusion.  See CHRESTOS 
ANDROUTSOS, THE VALIDITY OF ENGLISH ORDINATIONS FROM AN ORTHODOX CATHOLIC POINT 
OF VIEW (1909). 
 371. Puritan anti-Roman Catholicism went too far.  See DICKENS, supra note 17, at 376. 
 372. See Kenyon, supra note 345, at 448-56. 
 373. See An Act for the due execution of the Statutes against Jesuits, Seminary Priests, 
Recusants, 1604, 1 Jam., ch. 4, (Eng), reprinted in GEORGE WALTER, SELECT STATUTES AND 
OTHER CONSTITUTIONAL DOCUMENTS ILLUSTRATIVE OF THE REIGNS OF ELIZABETH AND JAMES I 
252-53 (G. W. Prothero ed., Greenwood Press 1983) (1913). 
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stiffened, largely to punish Roman Catholic gentry.374  Jesuits and other 
missionary priests became the targets of a companion statute rewarding 
snitches who tattled to the authorities about priests, masses said, and 
those who attended.  A snitch could collect up to £ 50.375  Largely for 
reasons of foreign diplomacy, James I pardoned Roman Catholics 
imprisoned on account of “religion only and not matters of state.”376 

In 1657, Parliament, negotiating with Cromwell over a constitution 
for the usurper government, called for “pan-Puritan” religious 
toleration that would exclude Roman Catholics and Anglicans.377  In 
1660, Charles II offered “the possibility of general toleration,” 
depending on Parliament.378 Parliament had other ideas.  The 
Corporation Act379 provided that no one could become a local 
government official who did not take (1) specified oaths of allegiance 
and supremacy and a new oath concerning the late Revolution;380 and 
(2) the Anglican Sacrament of the Lord’s Supper within a year of the 
appointment.381  In 1672, Charles II issued a Declaration of Indulgence 
suspending the execution of religious penal laws against non-Anglican 
Protestants and Roman Catholics, and declaring the king’s intention to 
allow places of worship for Protestant Dissenters.382  Parliament rebelled 
and the king cancelled the Declaration on 7 March 1673.383  Then the 
logic of the Corporation Act was extended.  The Test Act384 required 
public and royal officials and employees to take the Corporation Act 
oaths and to take the Anglican Sacrament of the Lord’s Supper,385 but 

 
 374. See An Act for the better discovering and repressing of Popish Recusants, 1606, 3 & 4 
Jam., ch. 4 (Eng.), reprinted in WALTER, supra note 373, at 256-62.  The recusancy fine of £20 per 
month was increased to two-thirds of the use of the recusant’s land holdings until the recusant 
conformed.  See id. at § 6.  Interestingly, the recusant’s primary residence was spared.  See id. at § 7.  
The Act also required convicted popish recusants who conformed to receive Anglican Holy 
Communion at least once a year.  See id. at § 1.  This provision aimed at Church papism. 
 375. See an Act to prevent and avoid dangers which may grow by Popish recusants, 1606, 3 & 4 
Jam., ch. 5 (Eng.), reprinted in WALTER, supra note 373, at 262-68.  This law barred convicted 
Popish recusants from attending the king, and exiled them from London and its environs, see id. at § 
2.  The statute imposed various civil disabilities on convicted recusants, see id. at §§ 6, 8-10, and 
disabled children educated abroad unless they took the oath of allegiance.  See id. at § 11.  Last but 
not least, this law sought to censor Roman Catholic printed and devotional materials.  See id. at § 
15. 
 376. Letter of Indulgence to Papists, 1622, reprinted in WALTER, supra note 373, at 422. 
 377. The Humble Petition and Advice, § 11, May 1657, reprinted in THE STUART CONSTITUTION, 
supra note 1, at 350-57 
 378. J.P. Kenyon, The Interregnum, 1649-1660, in THE STUART CONSTITUTION, supra note 1, at 
339. 
 379. an Act for the well governing and regulating of corporations, 1661, 13 Car. 2, st. 2, ch. 1, 
(Eng.), reprinted in THE STUART CONSTITUTION, supra note 1, at 376-78. 
 380. See id. at § 3. 
 381. See id. at § 9. 
 382. See Declaration of Indulgence, 1672, reprinted in THE STUART CONSTITUTION, supra note 
1, at 407. 
 383. See J.P Kenyon, Parliament, 1660-1688, in THE STUART CONSTITUTION, supra note 1, at 
410. 
 384. an Act for preventing dangers which may happen from Popish recusants, 1673, 25 Car. 2, 
ch. 2 (Eng.), reprinted in THE STUART CONSTITUTION, supra note 1, at 461-62. 
 385. See id. 
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also required a new oath denying transubstantiation.386  Parliament 
passed a second Test Act, driving Roman Catholics out of Parliament.387  
James II, in the tradition of his Stuart forebears, issued a declaration (1) 
suspending execution of religious penal laws; (2) allowing religious 
groups to worship publicly; (3) lifting the requirement of the taking of 
the various oaths; and (4) granting a general pardon to those convicted 
under those penal laws.388  For this and other reasons, the Roman 
Catholic king lasted in office just one more year. 

b.   Promoting Partisan Anglo-Protestantism 

When Elizabeth, the staunch Episcopalian, died, the Puritans 
thought that James I might be amenable to their proposals for reform.389  
He warned them to stop complaining, leave well enough alone, and 
conform.390  The Jacobean State continued the Elizabethan practice of 
strict enforcement of the Subscription.391  Commons petitioned the King 
for relief.392  In any event, there were Puritans aplenty in the Church to 
bedevil Laud a generation later.393 

By 1640, the Puritans had the upper hand.394  The Root and Branch 
Petition of 1640395 sought, inter alia, an end of Episcopalianism, and 

 
 386. See id. at § 8. “I, A.B., do declare that I do believe that there is not any transubstantiation 
in the sacrament of the Lord’s Supper, or in the elements of the bread and wine, at or after the 
consecration thereof by any person whatsoever.”  Id. 
 387. See an Act for the more effectual preserving the King’s person and government by 
disabling Papists from sitting in either House of Parliament, 1678, 30 Car. 2, st. 2, ch. 1 (Eng.), 
reprinted in THE STUART CONSTITUTION, supra note 1, at 465-66.  The required oath not only 
denies transubstantiation, but declares invocation of the Virgin Mary or any of the saints and the 
sacrifice of the Mass to be “idolatrous.”  It concludes with the statement that the oath-taker has 
received no papal dispensation for taking the oath. 
 388. See Declaration of Indulgence, 1687, reprinted in THE STUART CONSTITUTION, supra note 
1, at 410. 
 389. See The Millenary Petition, 1603, reprinted in THE STUART CONSTITUTION, supra note 1, at 
132. 
 390. See A Proclamation enjoining conformity to the form of the service of God established, 16 
July 1604 reprinted in THE STUART CONSTITUTION, supra note 1, at 134.  James did accede to 
Puritan demands for a new translation of the Bible.  The very Protestant King James Version was 
the result. 
 391. A law required that clergy subscribe to the Articles of Religion having to do with the “true 
Christian faith and the doctrine of the Sacraments.”  An Acte to refourme Certayne Dysorders 
touching Ministers of the churche, 1571, 13 Eliz., ch. 12 (Eng.).  While this language would appear 
to exclude some of the Articles including those dealing with ecclesial polity, Whitgift had insisted 
that clergy subscribe to all of the Articles.  See Kenyon, supra note 1, at 126.  The 1604 Church of 
England Canons adopted the Whitgift view.  See The Canons of 1604, Art. XXXVI in THE STUART 
CONSTITUTION, supra note 1, at 139-40.  Puritans, in good conscience, could not subscribe to all 
Thirty-nine Articles.  This matter was finally resolved in An Act for Exempting their Majestyes 
Protestant Subjects dissenting from the Church of England from the Penalties of certaine Lawes, 
1688, 1 W. & M. ch. 18 (Eng.) [hereinafter The Toleration Act].  See infra note 438 and 
accompanying text. 
 392. See Commons’ petition on religion, July 1610, reprinted in THE STUART CONSTITUTION, 
supra note 1, at 142-44. 
 393. See supra note 364 and accompanying text. 
 394. The reasons for the collapse of the reign of Charles I lie without the scope of this paper.  
See CHRISTOPHER DURSTON, CHARLES I (1998); MICHAEL B. YOUNG, CHARLES I (1997); JOHN 
BOWLE, CHARLES I: A BIOGRAPHY (1975). 
 395. See The Root and Branch Petition, 11 December 1640 in THE STUART CONSTITUTION, 
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called for the teaching of Calvinist Predestination.396  The Grand 
Remonstrance from Commons to King Charles I397 sounded a similar 
tone, but added anti-Congregationalist rhetoric to the mix, betraying its 
Presbyterian pedigree.398 

Overthrowing the King, Parliament took a series of steps to try to 
make the Church of England Presbyterian.  In 1645, it ordered a new 
Puritan Directory of Worship to replace the Book of Common Prayer, 
although it failed to work out the mechanics of distribution and 
enforcement for several months.399  Attacking Congregationalists and 
sectaries, Parliament in the same year forbade “preaching except by 
ordained ministers.”400  In 1646, Parliament abolished the office of 
bishop and archbishop.401  It could not decide, however, just what 
“Presbyterian” polity meant.  When, in 1648, Parliament finally acted, it 
was too late.  The Separatists were in a position to block the 
Presbyterian Settlement.402  For the next 10 years, it is impossible to say, 
precisely, what the established religion in England was except that it was 
not Episcopalian, and it was not Presbyterian.  In 1657, a call was made 
to establish “the true Protestant Christian religion as it is contained in 
the Holy Scriptures.”403  Not much came of it because the Monarchy was 
restored in 1660, and with it came the restoration of Anglicanism,404 an 
Anglicanism disinclined to accommodate non-Anglicans of any stripe. 

The Corporation Act405 and the Test Acts406 applied to Puritans as 
well as to Roman Catholics.  While Puritans could make the oaths, 
some might well scruple at taking the Anglican Sacrament.407  The 1662 
Act of Uniformity408 required clergy to use the 1662 Book of Common 
Prayer409 for church services, “to assent to all and everything contained 
 
supra note 1, at 171-75 (petitioning Parliament for relief from Laudianism). 
 396. The Petition also bemoans the growth of Popery, the sympathy in high places for the 
Roman church, and it accuses the bishops of (1) encouraging Roman Catholics to think that they 
will be “fully planted;” and (2) allowing them to practice their religion openly.  Id. 
 397. See The Grand Remonstrance, 1641 reprinted in THE STUART CONSTITUTION, supra note 1, 
at 228-40. 
 398. The Remonstrance also adds a call for a reform of church government and the liturgy.  It 
hints at abolishing the episcopacy without saying so in so many words.  Thus, it touches all three of 
the doctrinal points that inform the intra-Protestant party tension. 
 399. See Kenyon, supra note 365, at 255-56. 
 400. Id. at 256. 
 401. See id. at 257. 
 402. See id. 
 403. The Humble Petition, supra note 377. 
 404. Bishops were back in the House of Lords.  See J.P. Kenyon, The Restoration Settlement, in 
THE STUART CONSTITUTION, supra note 1, at 361. 
 405. See supra note 379. 
 406. See supra notes 384, 387. 
 407. In fact, many Puritans took the Sacrament in order to gain the benefit of public office and 
other positions regulated by the Acts.  See Ernest A. Payne, Toleration and Establishment: A 
Historical Outline, in UNIFORMITY, supra note 273, at 261-63. 
 408. See an Act for the uniformity of public prayers and administartion of sacraments and other 
rites and ceremonies, 1662, 14 Car. 2, ch. 4 (Eng.), reprinted in THE STUART CONSTITUTION, supra 
note 1, at 378-82. 
 409. The 1662 Book of Common Prayer was virtually the same as the Elizabethan Prayer Book.  
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and prescribed” in the Prayer Book,410 deprived clergy who refused to 
assent411 and required clergy and educators to subscribe to a declaration 
that they “will conform to the [legal] liturgy of the Church of 
England.”412  Non-Anglican Protestants, including Presbyterians, were 
now Dissenters or Nonconformists.413  Anglican revenge also found 
expression in the Conventicles Act, which made attending, preaching at 
or permitting non-Anglican Protestant religious meetings illegal.414 

The body of law enacted in the seventeenth century provides a 
backdrop for understanding the meaning of attrition and restraint in the 
Stuart era.  Parliament had found its own voice, independence, and 
power.  While the Tudor monarchs and Parliament sometimes 
disagreed, the Tudors usually had the upper hand.  By contrast, the 
Stuarts and Commons were constantly fighting on matters of religion.  
Parliament was the equal, if not the master of the Stuart kings.  James I 
and Charles I were inclined towards Anglicans and even Roman 
Catholics whereas Parliament was the bastion of intolerant Puritanism.  
At the Restoration, Parliament became the stronghold of intolerant 
Anglicanism, and resisted the efforts of Charles II and James II to reach 
out to Dissenters and Roman Catholics. 

Yet, attrition there was, and restraint there was, at least on the part 
of the Stuarts.415  The religious penal laws frequently were not 
enforced.416  The Stuart predicament largely involved their position 
towards Roman Catholicism and, in the case of Charles I, Laudianism 
as well.  They viewed Anglicanism differently than did Elizabeth, or 
even Henry.  Equally important, their dynastic interests were 
different—to manage a Protestant Empire rather than create one.  In 
this enterprise they failed.  Yet, Charles II and James II gave us a 
foretaste of a broad and liberal toleration, flowing from a management 

 
There were three changes.  The first reintroduced the idea of an Offertory and thus returned some 
sense of the Sacrifice of the Mass.  See ECHLIN, supra note 56, at 159.  The second placed somewhat 
greater emphasis in the after Communion rubrics on the presence of Christ.  See id. at 161-62.  The 
third change reintroduced the “Black Rubric,” but instead of denying a “reall and essenciall 
presence” it only denied a “corporal” presence.  Id. at 163.  This would arguably leave some room 
for a belief in transubstantiation.  However, the dualistic Protestant view of the Body of Christ–It is 
in Heaven and therefore cannot be here on earth–remains in the rubrical text.  Thus, the 1662 
Prayer Book leaves Anglican eucharistic theology on the “high” side of symbolist theology, see 
supra note 273, and does not, on balance, easily admit of a realist theology of the Eucharist.  But see 
supra note 273. 
 410. Supra note 408, at § 2. 
 411. See id. at § 3. 
 412. Id. at § 6. 
 413. See generally Chadwick, supra note 273, at 15-16. 
 414. See an Act to prevent and suppress seditious conventicles, 1670, 22 Car. 2, ch. 1 (Eng.), 
reprinted in THE STUART CONSTITUTION, supra note 1, at 383-86.  The law imposed stiff fines on 
officials who did not aid in the enforcement of the law.  See id. at § 5. 
 415. Indeed, there was restraint under the rule of Cromwell.  See Kenyon, supra note 378, at 
331. 
 416. A wave of anti-Roman Catholic hysteria in the late 1670s led to a rigorous enforcement of 
the penal laws for a period of a few years.  See id. at 453. 
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imperative, that went beyond the boundaries of a Protestant Empire 
with which they had, for reasons of family and personal religious 
belief,417 little sympathy. 

G.   The Settlement of 1688 

James II was driven from the throne and the Protestant William 
and Mary were crowned king and queen in order to ensure Anglican 
hegemony.418  James’ pro-Roman Catholic policies had not only 
threatened that hegemony,419 but had fractured the English Protestant 
Community.420  It was in William’s interest to restore unity without 
threatening Anglican hegemony.  The interests of Anglicans and 
Dissenters converged, therefore, but Anglicans had the power and 
control.  The Act of Toleration reflects this political reality.421 

1.  The Act of Toleration 

The Act declares its purpose to be the unity of English 
Protestants.422  It declares that certain penal laws regarding recusancy 
and Jesuits and other priests shall not “extend” to Dissenters who make 
the oaths and declarations.  The Act does not repeal those laws, but 
merely narrows their applicability.  Dissenters must swear (1) allegiance 
to the king and queen; and (2) that they abhor as heretical the doctrine 
that the people may depose or murder rulers excommunicated by the 
Pope.  They must declare that they deny the doctrine of 
transubstantiation, and view as idolatrous the invocation of the Virgin 
Mary or any other saint, and the sacrifice of the Mass.423  The Act also 
discharges Dissenters convicted under the penal laws who take the 
oaths and make the declaration,424 and declares non-liability under the 
conventicles laws425 for Dissenters doing likewise.426  The Act does not 

 
 417. On his deathbed, Charles II professed Roman Catholicism.  James II became a Roman 
Catholic in 1670.  Their mother, Henrietta Maria, the wife of Charles I, was a Roman Catholic.  See 
OXFORD, supra note 23, at 269. 
 418. Parliament passed laws requiring that the monarch and the Prime Minister be Protestants. 
See supra note 258. 
 419. See Laura Zwicker, The Politics of Toleration: The Establishment Clause and the Act of 
Toleration Examined, 66 IND. L.J. 773, 776 (1991). 
 420. See id. at 777. 
 421. Zwicker argues that the Act of Toleration, as well as the American Bill of Rights “both 
were significant political tools whose primary importance was in achieving political stability after 
the turmoil of revolution.”  Id. at 773.  But the subject of the Settlements was religion, and the 
admixture of religion and politics, the hallmark of the Protestant Empire.  Thus, the religious 
dimension of these Settlements must be taken into account. 
 422. See the Toleration Act, supra note 391. 
 423. See id.  The oaths are found in An Act for removeing and Preventing all Questions and 
Disputes concerning the Assembling and Sitting of this present Parlyament, 1688, 1 W. & M., ch. 1, 
§ 4 (Eng.).  These oaths have antecedents in earlier laws going back to Elizabeth’s time.  The 
declaration is found at supra note 387. 
 424. See Toleration Act, supra note 391, at § 2. 
 425. See supra note 414 and accompanying text. 
 426. See Toleration Act, supra note 391, at § 3. 
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repeal these laws either. 
With regard to clergy, preachers and teachers, those making the 

prescribed subscription are not liable under the Corporation Acts,427 
which bar Dissenters from certain offices and professions, including the 
ministry and teaching.  The Toleration Act subscription does not 
require the affirmation of all of the Anglican Thirty-nine Articles.  It 
specifically exempts those Articles which had divided Anglicans and 
Puritans for over 100 years; articles covering rites and ceremonies, 
conformity thereto, the Second Book of Homilies, and the consecration 
of bishops and ministers.428  In the pursuit of a reasonably broad pan-
Protestant unity, the Act makes allowances for Dissenters who object to 
infant baptism,429 and Quakers and others who do not take oaths.430  The 
Act does require Dissenters to go to either Anglican or Dissenting 
Sunday services,431 but it adopts a licensing system–administered by 
Anglican Church courts, of course–for dissenting places of worship.432  
The law excepts Roman Catholics, non-Trinitarian Protestants and 
Atheists from the benefits of the Act.433 

2.   Some Implications of the Act of Toleration. 

The Act invites a consideration of three points: 1) whether there 
are sources for the toleration idea other than the political; 2) the 
meaning and the limitations of the idea of toleration; and 3) the political 
and legal discourse generated by the idea. 

The idea of toleration can emanate from three different, if 
overlapping, sources: prudence, rationality and morality.434  The Act of 
Toleration clearly derives from the first, but the argument from 
prudence may not suffice, standing by itself.435  Thus, the prudential 
predicate for the Act may be inadequate.436  To the extent that the 
argument from rationality rests on logic or fallibility,437 the Act of 

 
 427. See supra notes 379-81 and accompanying text. 
 428. See Toleration Act, supra note 391, at § 6. 
 429. See id. at § 7. 
 430. See id. at § 10. 
 431. See id. at § 13. 
 432. See id. at § 16. 
 433. See id. at § 14. 
 434. See Susan Mendus, Introduction, in ON TOLERATION 3 (Susan Mendus & David Edwards 
eds., 1987). 
 435. Prudence does not “explain what is wrong with intolerance” and “it draws no moral limits 
on toleration.”  Id. at 5.  That argument is “context relative” and, thus, is frequently combined with 
another justification.  Id. 
 436. Thomas M. Franck debunks the idea that toleration derives from “ethnic or genetic 
inherencies,” Thomas M. Franck, Is Personal Freedom a Western Value?, 91 AM. J. INT’L L. 593, 618 
(1997), but argues that it follows from non-society-specific variables.  See id. at 618-19.  This 
restatement of the argument from prudence does not elevate or rescue the predicate of the Act of 
Toleration.  Eliminating race or ethnicity are predicates for the idea of toleration, and merely 
leaves the argument from prudence as it already stands. 
 437. See Mendus, supra note 434, at 6-7. 
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Toleration is irrational.  Its exceptions are neither logical nor a 
testament to the fallibility of Anglo-Protestantism as a belief system.438  
The argument from morality presupposes ethical virtue in diversity,439  
but the exclusion of Roman Catholics, Unitarians and Atheists fails to 
address the moral dimensions of diversity beyond the world of Anglo-
Protestants, undermining any moral basis of the Act of Toleration.  
When all is said and done, the argument from pro-Anglican prudence 
does not necessarily support a generous conception of toleration. 

By limiting toleration to a narrow pan-Anglo-Protestantism, the 
Act generates the possibility that the idea of Anglo-American toleration 
would not surmount this limitation, or that this limitation would 
continue to sit at the center of the idea and, thus, restrain any 
modification or liberalization of it in the Anglo-American world.  The 
idea becomes an obstacle rather than an opportunity.440  This ideological 
barrier impacted both the Founding and the Incorporation.441 

Above and beyond the limitations implicit in the idea of toleration 
as it emerges from the Act, a serious conceptual problem presents itself 
concerning the proper attitude towards the intolerant.  A large body of 
thought holds that the tolerant must be intolerant of the intolerant.442  
Assuming that the concepts of the “tolerant” and the “intolerant” 

 
 438. Locke argued that Roman Catholics should not be tolerated because “they deliver 
themselves up to the protection and service of another prince,” LOCKE, supra note 130, at 212.  And 
he insists that “[p]romises, covenants, and oaths, which are the bonds of human society, can have no 
hold upon an atheist.”  Id.  Neither proposition is factually correct so Locke’s argument from 
rationality falls to the ground. 
 439. The argument from morality presupposes that people are essentially diverse creatures 
which means that there may not be one way of life which is best for all, or, that even if there is, “it is 
more important that they discover this for themselves.”  Mendus, supra note 434, at 9.  The 
argument from morality also supposes that at least some “virtues are such that they bring with them 
corresponding defects.”  Id.  The argument from morality, a powerful one, can be found in the 
thinking of a late twentieth century theologian, see THIEMANN, supra note 7, at 161-65, and in the 
thoughts of the late eighteenth century politician Edmund Burke, see Michael McConnell, 
Establishment and Toleration in Edmund Burke’s “Constitution of Freedom,” 1995 SUP. CT. REV. 
393, 396 (1995).  But the argument from morality, as strong as it is, leaves the matter of limits 
unresolved.  See Mendus, supra note 434, at 10. 
 440. Anglican hegemony, enshrined in the Act, functions as an obstacle in a pragmatic or 
empirical way.  More than a few Dissenters left England for North America in search of relief from 
that hegemony.  See JOHNSON & YOST, supra note 130, at 256. 
 441. See Zwicker, supra note 419, at 790-91 (stating that “the popular undersanding of 
toleration in eighteenth-century America was distinctly Protestant.”); Gerald V. Bradley, The 
Enduring Revolution: Law and Theology in the Secular State, 39 EMORY L.J. 217, 219 (1990) 
(commenting that “all this emphasis on ‘toleration’ conveniently hides the public ‘orthodoxy of a 
liberal, semi-secularized Protestant church-state.’”). 
 442. Jean-Jacques Rousseau believed that intolerant religions would inevitably dominate civil 
society, thus destroying the predicate for toleration. See Daniel A. Crane, Faith, Reason, and Bare 
Animosity, 21 CAMPBELL L. REV. 125, 149-50 (1999).  Mendus, making the argument from 
rationality, states that toleration “cannot be extended to those who would themselves deny it to 
others.  Nor can it be extended to those who would employ it in order to suppress rational argument 
and thus preserve their own infallibility.”  Mendus, supra note 434 at 7.  Arguing from morality, she 
presses the point: “toleration is, by its very nature, reciprocal, to be extended only to those who 
would return it.”  Id.  Locke insisted that “no opinions contrary to human society, or to those moral 
rules which are necessary to the preservation of civil society, are to be tolerated by the magistrate.”  
LOCKE, supra note 130, at 210. 
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survive self-interested manipulation, application of the “no toleration of 
intoleration” rule undermines the idea of toleration formed by the Act.  
If Roman Catholicism, Unitarianism and Atheism were “intolerant,” 
then their exclusion from the Act might be justified, but the facts do not 
support such a conclusion.  There is no evidence that Charles II and 
James II oppressed, abused or mistreated Protestants during their reign, 
when Roman Catholics exercised real power and influence.443  This is 
not to say that Roman Catholics were incapable of intolerant behavior.  
It is rather to say that they were then—and are now—no more 
intolerant than Protestants are.444 
W.K. Jordan finds much to praise in the Act.  However, he makes a 
telling point about the psychological and the moral pitfalls of toleration. 

 

Man445 was left free by the triumph of religious toleration, but he stood 
terribly alone upon the slender integrity of his own puny reason and the 
wavering uncertainty of is own ethical judgment.  It remained for time to 
determine whether he would gain strength, nobility and high courage 
from the freedom with which he stood endowed or whether he would be 
entrapped and enthralled by new fanaticisms and colder barbarisms, 
uninspired even by morality of purpose.  History had poised itself for the 
trial of the integrity of the individual reason.446 

 
Where the idea of toleration rests on prudence alone, there is no 

basis to suppose that “the trial of the integrity of the individual reason” 
will come out well.  Indeed, it is my ultimate judgment that the “men 
freed” flunked the test.447 

Yet, the idea of toleration embedded in the Act and in the Anglo-
American culture, had the virtue of institutionalizing restraint and 
attrition.  Zwicker’s interest convergence argument448 suggests that 
attrition still obtains–Anglicans would “wait out” the Dissenters.  
Anglicans had the numbers and the power to wage war on these terms.  
Anglicans lost this war as the Dissenters achieved a rough parity by the 

 
 443. See Kenyon, supra note 345, at 455-56. 
 444. Picking on Unitarians verges on the grotesque.  They are as inoffensive a religious group 
as can be found.  Atheists in our time receive the lash of those who object to the alleged hegemony 
of “secular humanism” in our time.  See NOLL, supra note 60, at 14-15.  However, the intolerance, if 
such it be, of contemporary atheism, may more accurately be explained as a problem of the modern 
church-state jurisprudence.  The Federal judiciary cannot be described as a hotbed of secular 
humanism or any other form of atheism.  Indeed, one commentator has characterized the Supreme 
Court as America’s “Preeminent Ecclesiastical Court.”  See Smolin, supra note 16, at 843-48.  More 
to the point, many deeply religious Americans are terribly offended by the excesses of majoritarian 
religion in the common schools and wish to abolish not God, but majoritarian religion from the 
schools.  Such people are neither atheists nor secular humanists, a point which appears to elude 
apologists for the Religious Right.  See, e.g., NOLL, supra note 60, at 14-15. 
 445. The only “men” left free were white Anglo-Saxon Protestant males.  This is, of course, a 
large part of the problem with the Act, and with the Anglo-American Reformation more generally. 
 446. JORDAN, supra, note 60. 
 447. See supra Part IA. 
 448. See supra notes 8-14 and accompanying text. 
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middle of the nineteenth century.449  Anglicans, however, still have 
symbolic control in England, thanks to the cultural patterns generated 
by the Act.450 

The most important consequence of the Act may be the form of 
discourse engendered by the Act’s structure, a structure derived from 
the central meaning of the Anglo-American Reformation.  The Act 
hedges and leaves religious penal laws in place, and it reminds 
Dissenters of the political power of the Anglican establishment.  This 
structure virtually compels a discourse distinguishing toleration and 
rights.  James Madison’s thought sits at the center of this discourse.451  
Others have also made the distinction.452  The distinction, however, 
overlooks the plain fact that a right guaranteed in the American 
Constitution can be eliminated if a large enough majority is prepared to 
do so.453  English toleration is subject to the will of a legislative majority, 
enforcing a “constitutional” hegemony.  The only difference in the 
American situation is one of probability–constitutional majorities bent 
on eliminating a grant of tolerance are unlikely.  And probability is 
more a function of culture and mores than of “rights” or any other 
abstractions.454 

As a Religious Settlement, the Act of Toleration gave structure to 
an idea and a reality that had always resided in English Protestantism: 

 
 449. See Payne, supra note 407, at 277 (“[t]he results of the Religious Census of 1851 . . . 
indicated . . . Churchmen [Anglicans] and Dissenters appeared to be in the proportion of 52 to 
48.”). 
 450. Locke essentially defined toleration as jurisdiction.  See supra note 130.  Locke’s rigid–and 
very Protestant–dualism notwithstanding, Locke found no fault with a “non-coercive” 
establishment.  LOCKE, supra note 130, at 180-81, 193-98.  Edmund Burke reached a similar 
conclusion.  He saw establishment as an instrument of toleration, see McConnell, supra note 439, at 
396, and he rejected coercion as a means of maintaining the establishment.  See id. at 436.  Burke 
found nothing wrong, however, with government using “its prestige and its resources to promote 
religion, and to give special status to the church established by law, but not to punish those who 
refused to conform or to penalize those who sought spiritual sustenance in another denomination.” 
Id. at 438. 
 451. See, e.g., Timothy L. Hall, Roger Williams and the Foundations of Religious Liberty, 71 B. 
U. L. REV. 455, 507 (1991) (stating that “Madison argued . . . that free exercise of religion was a 
matter of entitlement, rather than one of  toleration.”); Ashby D. Boyle II, Fear and Trembling at 
the Court; Dimensions of Understanding in the Supreme Court’s Religion Jurisprudence, 3 CONST. 
L.J. 55, 88-89 (1993) (observing that “‘[t]oleration’ was the wrong word for Madison because it 
‘implied something which existed as a gift from the government, and not a matter of right.’”); 
Steven D. Smith, Wisconsin v. Yoder and the Unprincipled Approach to Religious Freedom, 25 CAP. 
U. L. REV. 805, 806 (1996) (tracing the distinction between “religious toleration and real religious 
freedom” back to Madison and Paine); and Robert S. Alley, Public Education and the Public Good, 
4 WM. & MARY BILL RTS. J. 277, 283 (1995) (noting that “[t]oleration presumed a state prerogative 
that for Madison, did not exist, [as] [t]he right to tolerate religion presumes the right to persecute 
it.”). 
 452. See, e,g., Walter G. Muelder, Protestants, Catholics and “Free Exercise,” 8 CUMB. L. REV. 
77, 85 (1977) (noting that “[Roger] Williams and [Isaac] Backus held that religious liberty was a 
deeper principle than the toleration of religious diversity by the state.”); JOHNSON & YOST, supra 
note 130, at 256 (stating that “toleration, however benevolent, is not liberty.”). 
 453. See U. S. CONST. art. V. 
 454. The distinction also overlooks the fact that the Act of Toleration is not the only way to 
express the idea of toleration.  The power of the legislative majority need not be embedded in the 
toleration law itself. 
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pan-Protestant diversity.  The Tudor strategy of attrition and restraint 
guaranteed that diversity of Anglo-Protestant thought would result, 
whether wanted or not.  Nothing in the Stuart era changed that fact.  
The Act of Toleration, therefore, confirms the moral strengths and the 
weaknesses of the Anglo-American Reformation.  Toleration is a social 
construct, contingent upon the interests of a Protestant Empire now 
safely in the hands of an Anglican establishment.  Or at least that is how 
it was understood.  “Rights talk” might suggest that American church-
state law would somehow transcend the limitations of the Act and, thus, 
the Anglo-American Reformation.  It did not happen. 

III.   THE AMERICAN RELIGIOUS SETTLEMENTS 

A.   The Colonial Settlements 

1. Continuity and Exceptionalism 

The idea of an Anglo-American Reformation supposes a 
continuity between English and American religion.  Anglicanism was 
the dominant religion in England during colonial times455 whereas “a 
majority of Americans were Dissenters.”456  But the thesis of continuity, 
as opposed to exceptionalism,457 more closely comports with history 
which reveals clear links between Anglicanism and Dissent.  This 
linkage finds expression in the pan-Protestantism which resulted from a 
decision by the Tudor monarchs to give the English people time to find 
themselves in a Protestant universe.458  This does not gainsay the 
theological, political and cultural differences between Anglicanism and 
Dissent, nor does it negate the reality of Civil War, or the churlishness 
of the Restoration and the Act of Toleration.459  However, similarities 
between the two forms of Anglo-Protestantism far outweigh their 
differences vis-à-vis non-Protestant religion.  It is the relation between 
Anglo-Protestant and non-Protestant religion that lies at the center of 
the current inquiry.  For both Anglicans and Puritans, Roman 
Catholicism was the enemy.  Thus, the ideology of anti-Roman 
Catholicism, evidence of continuity, was established in the colonies, 
Anglican and Puritan alike.460  Anti-Episcopalianism had found 

 
 455. See Bonomi, supra note 60, at 50. 
 456. Id. 
 457. See id. 
 458. See supra note 339 and accompanying text. 
 459. See Toleration Act, supra note 391. 
 460. See, e.g., Laycock, supra note 31, at 1067 (noting that “America . . . inherited England’s 
fear of Catholicism [as] Colonists took the occasion of the Glorious Revolution to overthrow royal 
governors in New England and New York, and Lord Baltimore’s Catholic government in Maryland, 
alleging as part of the justification in each case a fantastic international plot to Catholicize the 
continent”); Dargo, supra note 348, at 354 (observing that “[a]nti-popery was rooted in English 
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expression in England ever since Elizabethan times, and during the 
Interregnum, became State policy.  However, after the Restoration, it 
was banished to the sidelines.  In colonial America, anti-prelacy became 
an article of faith461 reflecting the fact of a Dissenter majority, further 
evidence of a deeper continuity. 

2.  Protestantism and Pan-Protestantism 

Revivalistic evangelical Protestantism462 came to be the normative 
American form of Protestantism.  It first gathered force in the late 
colonial period during the Great Awakening.463  Revivalism has its 
origins in Scotch-Irish Presbyterianism,464 but the American colonial 
experience gave it its distinctive shape and meaning.465  The factors that 
gave rise to the Great Awakening466 included the shortage of Anglo-
Protestant clergy;467 the colonial Dissenter majority; the fact that 
“[e]xcept in New England, there was no area where believers in any 
form of . . . [Christianity] were in the majority;”468 the absence of “‘an’ 
establishment common to all colonies;”469 and, closely related to the 
shortage of clergy, an insecurity of Christian practice in the early 

 
culture and was part of the cultural baggage of British America.”); Muelder, supra note 451, at 88 
(referring to “a pronounced Anti-Catholic bias”); JERALD C. BRAUER, PROTESTANTISM IN 
AMERICA: A NARRATIVE HISTORY 26 (1953) (stating that “[a]ll the Protestants in the colonies 
hated and feared the Roman Catholics”). 
 461. No serious attempt was even made to establish an American episcopate during most of the 
colonial experience.  In the years leading up to the American Revolution, Colonials thundered 
against the threatened introduction of bishops.  See ADAMS & EMMERICH, supra note 130, at 7-8; 
BRAUER, supra note 460, at 68; Bonomi, supra note 60 at 47; GERALD V. BRADLEY, CHURCH-
STATE RELATIONSHIPS IN AMERICA 124 (1987). 
 462. See supra note 63 for a discussion of the three major forms of Protestantism: evangelical, 
liturgical and liberal. 
 463. It was, however, not the only form, and its existence and its doctrines do not explain all of 
American history.  See Jon Butler, Coercion, Miracle, Reason: Rethinking the American Religious 
Experience in the Revolutionary Age, in Hoffman, supra note 60, at 2.  Nonetheless, revivalistic 
evangelical Protestantism explains much.  It has been and continues to be the dominant form of 
religion in the United States.  That dominance counts for something. 
 464. See generally PAUL K. CONKIN, CANE RIDGE: AMERICA’S PENTECOST (1990). 
 465. See Jerald C. Brauer, Revivalism and Millenarianism in America, in IN THE GREAT 
TRADITION, IN HONOR OF WINTHROP S. HUDSON: ESSAYS ON PLURALISM, VOLUNTARISM, AND 
REVIVALISM (Joseph D. Ban & Paul R. Dekar eds., 1982).  As radical Protestants, having 
abandoned transubstantiation, see supra note 65, colonial Dissenters, overwhelmingly evangelicals, 
were still left to contend with the question of conversion.  The traditional answer had been 
sacramental Realism.  Zwinglianism provides no meaningful substitute conversion experience for 
transubstantiation.  One had to be invented.  Revivalism is the result.  Revivalism is “a particular 
way of becoming, being, and remaining Christian, . . . The absolute necessity of a personal, highly 
self-conscious, individual conversion experience is the bedrock on which revivalism is built.  
Without such an experience, without being born again, one cannot [supposedly] be a Christian and 
certainly one cannot minister to others.”  Id. at 147-48. 
 466. The Great Awakening refers to a period of time in the mid-eighteenth century when 
Protestant religion was characterized by fervor, often, but not always stimulated by ardent 
preaching.  See AHLSTROM, supra note 2, at 280-94.  It started in New England, but spread 
throughout the colonies. 
 467. See Bonomi, supra note 60, at 34. 
 468. JOHNSON & YOST, supra note 130, at 256.  See also Dargo, supra note 348, at 343 (“[t]he 
overwhelming reality of colonial religious life was the fact of religious pluralism.”). 
 469. Alley, supra note 451, at 280. 
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colonial period such that “[i]n America as in Europe, Christian practice 
and belief had to be learned.”470  Revivalism filled a need, responding to 
an “unchurched” colonial experience of a Protestant or “post-
Protestant” people.471  Itinerant preachers could address thousands of 
people at a time,472 making up for the lack of churches and preachers in 
colonial America.473 

The Great Awakening fueled the pietist strain in Protestant 
religion, and undermined respect for institutional mediation.474  It lay 
the groundwork for the decline of Congregationalists and Anglicans 
and the growth of Methodists and Baptists.475  Because revivalism “was 
present in almost all religious communities in America,”476 it became the 
embodiment of American pan-Protestantism, and “the predominant 
way of building and sustaining church life in the United States.”477 

The continuities of this new pietistic revivalistic American 
evangelical Protestantism with English Puritanism are real: both are 
Calvinistic.478  After the Great Awakening, “three camps developed: the 
unawakened; the moderate awakened, who generally remained within 
the established Calvinist churches; and the more radical awakened, who 
often left to join separate congregations or the Baptists.”479  The Great 
Awakening did not overthrow Calvinism; it merely shifted the balance 
between the interior elements of the Calvinist system.480  

3.   Social Reform 

Chattel slavery might appear at first to be an example of colonial 
exceptionalism.481  However, both Dissenters and Anglicans participated 

 
 470. JON BUTLER, AWASH IN A SEA OF FAITH: CHRISTIANIZING THE AMERICAN PEOPLE 65 
(1990). 
 471. See generally  id. 
 472. See AHLSTROM, supra note 2, at 284. 
 473. Those who were awakened were “converted, principally by itinerant preachers working 
outside normal denominational authority and across denominational lines, often at revival meetings 
characterized by weeping, fainting and crying out.”  Michael Lieder, Religious Pluralism and 
Education in Historical Perspective: a Critique of the Supreme Court’s Establishment Clause 
Jurisprudence, 22 WAKE FOREST L. REV. 813, 840 (1987). 
 474. See Boyle, supra note 451, at 90. 
 475. See Lieder, supra note 473, at 840-41.  See Muelder, supra note 452, at 85 (describing Isaac 
Backus as “a product of the Great Awakening”); ISAAC KRAMNICK AND R. LAURENCE MOORE, 
THE GODLESS CONSTITUTION: THE CASE AGAINST RELIGIOUS CORRECTNESS 112 (1997) (noting 
that “[t]he main growth spurt of Baptists in colonial America came in the 1740s and 1750s, during 
the period of the First Great Awakening.”).  Methodism caught fire a generation later.  See ROGER 
FINKE AND RODNEY STARK, THE CHURCHING OF AMERICA, 1776-1990: WINNERS AND LOSERS IN 
OUR RELIGIOUS ECONOMY (1992). 
 476. Brauer, supra note 465, at 148 
 477. Id. 
 478. Prior to the Great Awakening, “the rational, unemotional elements of Calvinism 
dominated . . . at the expense of the spiritual or pietistic elements.”  Lieder, supra note 473, at 840.  
See also, MAYOR, supra note 64. 
 479. Lieder, supra note 473, at 840. 
 480. The pietistic strain became more prominent, but it did not displace the rationalist strain.  
See NEVIN, supra note 65. 
 481. See Sommersett’s Case, 20 How. St. Tr. 1, 98 Eng. Rep. 499 (K.B. 1772). 
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in the building of the “peculiar institution,” making it a pan-Protestant 
undertaking.482  Chattel slavery also stands as a wretched example of the 
idea of “perpetual reformation mandated by the social covenant.”483  
The close connection between the Anglo-American Reformation and 
social and political–and now racial–reform first evident in Henrician 
times still holds.  Thus, chattel slavery and its predicate, racial “reform,” 
are, in fact, evidence of continuity. 

4.  Attrition and Restraint: Herein of Suasion and Coercion 
One can explain Henry and Elizabeth’s commitment to attrition 

and restraint as a pragmatic judgment about how best to effect a 
political and religious transformation of late-medieval Roman Catholic 
England, so as to advance the interests of the Tudor Dynasty.484  One 
might say the same of the colonial American Religious Settlements, 
substituting a republican ideal that was still forming in colonial times for 
the Tudor Dynasty.485  Practical concerns contributing to attrition and 
restraint included the vast open486 spaces of the North American 
continent,487 and the need to attract white settlers to do the work of 
colonization.488  Other factors tending towards restraint and attrition 
included (1) the social and political implications of the Great 
Awakening, in particular the distrust of institutions, an attitude that 
emerged from it;489 and (2) the absence of any common colonial 
establishment or theory of establishment.490 
 
 482. See generally Wiecek, supra note 34. 
 483. John Witte, Jr., How to Govern a City on a Hill: The Early Puritan Contribution to 
American Constitutionalism, 39 EMORY L.J. 41, 54 (1990). 
 484. See supra Parts II(A)(5)(e) and II(E)(4)(b). 
 485. See Witte, supra note 483; Hall, supra note 451, at 455. 
 486. The spaces were open, but not empty.  The treatment of Native Americans has been, of 
course, disgraceful at best.  See generally, Dargo, supra note 348. 
 487. Puritan “theocracy could not survive in the open spaces of the new world, [but] their ideas 
“permeated the entire religious and political environment of the American colonists by the time of 
the Revolution.”  SEMONCHE, supra note 6, at 7.  See Dargo, supra note 348, at 345-47. 
 488. See SEMONCHE, supra note 6, at 7 (noting that “persecuting dissenters . . . was bad for 
business.”); Dargo, supra note 348, at 342 (observing that “early Americans were lovers of religious 
freedom to the extent that liberal policy comported with the immediate needs of settlement.”), and 
at 346 (stating that “when individual colonies became too zealous in their pursuit of spiritual 
uniformity, they were subject to rebuke from the English government for discouraging 
settlement.”).  One cannot help but notice the similarity between the colonial situation and the one 
facing Henry Tudor, once he decided to confiscate Church land holdings, holdings amounting to 
twenty percent of English real estate.  See supra Part II(A)(4).  Sidney Mead sweeps broadly: 

 
[T]he original intention of the dominant . . . groups was to perpetuate the pattern of 
religious uniformity . . . [T]his intention was frustrated by the unusual problems posed by 
the vast space with which the Planters had to deal, by a complex web of self-interest in 
which they were enmeshed, and by the practical necessity to connive at religious variety 
which both space and self-interest imposed.  Finally, too, pressures from the motherland 
contributed to the process leading to religious freedom. 

 
SIDNEY E. MEAD, THE LIVELY EXPERIMENT: THE SHAPING OF CHRISTIANITY IN AMERICA 20 
(1963).  Religious freedom, however, may not include all Americans, even to this day.  Consider 
Employment Div. of Human Res. of Or. v. Smith, 494 U.S. 872 (1990). 
 489. See supra note 474 and accompanying text. 
 490. See Muelder, supra note 452, at 83 (observing that “[h]istorically, the Protestant tradition 
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The fact of religious continuity led to patterns similar to those in 
England, notwithstanding pragmatic considerations.  Thus, intolerance 
towards Roman Catholics took hold in the vast majority of the colonies.  
Even in Rhode Island, Roman Catholics did not find “an oasis of 
toleration.”491  Pragmatism benefited Protestants. 
 Ironically, the reality of coercion may even have been greater in 
the colonies than in England.  Jon Butler argues that “authority, power, 
and coercion shaped religion generally throughout American history.”492  
Religious power emanated from three sources.  The first was the 
colonial religious establishments themselves and their virtual religious 
monopoly.493  The second was “[t]he creation of denominational 
institutions” representing “a second major expression of authority and 
coercion in eighteenth-century American religion.”494  He continues: 
“[t]he denominations exercised coercive power over their members 
precisely because the colonists themselves valued authority.”495  These 
institutions had more clout in America than their counterparts had in 
England, given the lack of a pervasive  Anglican establishment in the 
colonies.  Finally, he contends that “the wholesale destruction of the 
African religious systems brought to America by the . . . [African] 
slaves” constitutes a third form of coercion.496  Butler thus described the 
reality of the American Protestant Empire: coercion, which always 
functions as the backdrop for attrition and restraint, took formal legal 
form, it took cultural or social form, and it took an institutional-racist 

 
in America has been theocratic, Erastian, tolerant, and multi-establishment, depending on the 
period of colonial history and the section of the eastern seaboard under review.”). 
 491. SEMONCHE, supra note 6, at 6-7.  But “liberty of conscience was circumscribed by laws 
against Quakers, Jews, Catholics, Unitarians, freethinkers and atheists . . .” although, in relative 
terms, this intolerance was “a significant modification of the traditional pattern of church-state 
relations.”  Dargo, supra note 348, at 352.  But see Butler, supra note 463, at 4 (stating that “Jews 
and Catholics worshipped in pre-Revolutionary America at the sufferance of legislators who 
perceived them as only a minor social, political, or religious threat, but who yet proved unwilling to 
transform practice into principle.”). 
 492. Butler, supra note 463, at 3.  He continues, making the argument from continuity and not 
exceptionalism: “British colonists did not flee the responsibilities, obligations, or even love of 
authority, power, and coercion in religion.”  Id. 
 493. See id. at 4 (commenting that “[f]or many years they provided the only forms of public 
religious practice available to colonists in America, [as] [t]hrough 1760, at least half the churches in 
the British mainland colonies were those that were sanctioned or mandated by law.”).  However, 
taking into account the effect of the Great Awakening, the power of these establishments 
necessarily waned.  Awakened Separatists built their own churches, or found ways to keep their 
pietism alive without recourse to established churches.  Yet, in part in response to the upheavals 
caused by the Great Awakening, Congregationalist or Anglican parishes, where they were the only 
churches available, “more often bespoke a local conformism than any clear proclamation of 
theological truth or ecclesiastical principle.  The result could be . . . suffocating.”  Id. at 7.  Many of 
the Awakened remained in the established churches.  See supra note 479. 
 494. Butler, supra note 463, at 7.  Butler states that Colonists developed these institutions 
“most obviously in the region where the coercive European state-church tradition was weakest, the 
Delaware Valley of Pennsylvania and New Jersey.”  Id.  Paradoxically, the Great Awakening may 
have, by its anti-institutionalism, helped shift the locus of religious authority to new denominational 
groups that would, in due course develop their own institutional power, authority, and coercion. 
 495. Id. at 8. 
 496. Id. at 9-10.  Native Americans hardly fared better.  See generally Dargo, supra note 348. 
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form.  The Founding implicates all three. 

B.   The Founding 

Neither originalist nor theoretical forms of inquiry can yield up a 
constitutional principle of religious freedom.497  However, historical 
inquiry can.498  The Anglo-American Reformation generates a principle 
of religious “freedom” that includes the following elements: an ideology 
of anti-Roman Catholicism, pan-Protestant toleration, the destruction 
of African Religion and a “persistent insensitivity”499 to Native 
American Religion.  To the extent that non-Protestant religious 
traditions or non-white Protestant traditions have managed to carve out 
room of their own, it has been in spite of and not because of the 
Founding.  At best, the interests of religious insiders and outsiders 
converged.  At worst, religious outsiders have had to struggle against 
white pan-Protestant hegemony, sometimes prevailing, often losing.500 

1.   Anti-Roman Catholicism 

The British government reluctantly concluded that the Quebecois, 
English subjects that they now were, would not abandon Roman 
Catholicism, and decided to leave their religion alone.  The Quebec 
Act501 guaranteed Roman Catholics in Quebec “the free exercise”502 of 
their religion “subject to the King’s Supremacy, declared and 
established by the 1559 Act503 of Royal Supremacy.”504  The Act 
 
 497. See SMITH, supra note 342, at 16.  He continues “neither of these approaches generates a 
productive discourse about religious freedom: The framers did not enact into law any substantive 
version of religious freedom, nor does ‘reason’ produce general or ‘principled’ answers to questions 
about religious freedom.”  Id. at 123. 
 498. Professor Smith concedes that “it is at least imaginable that a full-blooded ‘historical’ (not 
‘originalist’ in a positivist sense) approach might be more fruitful.” Id. at 16.  However, he 
continues: “it seems unlikely that historical research can discover any single or unified tradition 
[regarding religious freedom].”  Id.  Professor Smith overlooks the historical meaning of the Anglo-
American Reformation which speaks directly to the question of religious freedom. 
 499. Dargo, supra note 348, at 369-70. 
 500. The story of religious outsiders making their way in the Protestant Empire will be 
considered in another paper.  For a general discussion of these matters, see MOORE, supra note 3; 
MINORITY FAITHS, supra note 3. 
 501. an Act for making more effectual Provision for the Government of the Province of Quebec 
in North America, 1774, 14 Geo. 3, ch. 83 (Eng.) [hereinafter the Quebec Act]. 
 502. In parsing the meaning of the Free Exercise Clause of the American Constitution, 
ultimately a fruitless task, see SMITH, supra note 342, apparently little work has been done 
comparing the text of the Quebec Act and the text of the American Constitution. 
 503. See supra note 311. 
 504. Quebec Act, supra note 501, at § 5.  The juxtaposition of the Quebec Act, the “free 
exercise” of Roman Catholicism, the 1559 Supremacy Act power of the State to declare doctrine, 
see supra note 311, at §8, and a Supremacy Act criminal punishment of those advocating papal 
authority in any land under the power of the State, see supra note 311, at § 14, is laughable.  
However, the Quebec Act replaces the Supremacy Act oath, an oath which acknowledged the 
King’s power in spiritual matters and denies that any foreign potentate “hath or ought to have 
any . . . authority ecclesiastical or spiritual within this realm,” see supra note 311, at § 9, with an 
oath that conveniently omits these unpleasant matters, limiting to subject of the oath to bearing 
allegiance to the King, and agreeing to disclose “all treasons, and traitorous attempts” against the 
King.  See Quebec Act, supra note 501, at § 7. 
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unleashed a firestorm of protest in the American colonies.505  Not only 
did it tolerate Roman Catholicism, but it defined Quebec, and thus, the 
geographical extent of that toleration, to include the Northwest 
Territories and parts of New York.506  The Declaration of Independence 
claims that the Act “abolish[ed] the free System of English laws in a 
neighbouring Province, establishing therein an arbitrary government, 
and enlarging its boundaries so as to render it at once an example and 
fit instrument for introducing the same absolute rule into [the thirteen 
American] colonies.”507  Toleration of Roman Catholicism became an 
“intolerable act.”508 

The number of Roman Catholics in America at the Founding, 
however, was insignificant.509  Furthermore, they had supported the 
Revolution.510  So, anti-Roman Catholicism abated, at least in practice.  
But, with the growth in Roman Catholic immigration in the nineteenth 
century, anti-Roman Catholicism came roaring back.511 

2.   The Founders and a Pan-Protestant America 

The Founders have been variously described as falling into some or 
all of the following categories: Puritan, Pietist, Rationalist and Civic 
Republican.512  The first three types are religious.  The fourth is 

 
  The Act permitted Roman Catholic clergy to “enjoy their accustomed dues and rights, 
with respect to such persons only as shall profess” Roman Catholicism.  Id. at § 5. The Act provided 
that the British might encourage Protestantism in Quebec and maintain and support a Protestant 
clergy for that purpose.  See id. at § 6.  Additionally, demonstrating that bad ideas never go away, 
the Act confirms the real property holdings of the Quebecois, but pointedly fails to do so for 
“religious orders and communities.”  Id. at § 8.  Roman Catholicism managed to survive and in the 
nineteenth century became identified with French Canada.  See SUSAN MANN TROFIMENKOFF, THE 
DREAM OF A NATION: A SOCIAL AND INTELLECTUAL HISTORY OF QUEBEC (1982). 
  One might suppose that the Quebec Act requires a reconsideration of the idea of 
toleration.  See supra Part II(G)(2).  The problem is that the overwhelming majority of the residents 
of Quebec were and are now Roman Catholics, although in recent years secularism and liberalism 
have taken their toll on Roman Catholicism in Quebec.  See BRIAN YOUNG & JOHN A. DICKINSON, 
A SHORT HISTORY OF QUEBEC: A SOCIO-ECONOMIC PERSPECTIVE 261 (1988).  That is true neither 
in England nor the United States.  It is the idea of toleration in the context of a Protestant majority 
that is at issue here, not in the cases where a Protestant Empire has had to capitulate to the religion 
of an overwhelming majority, as was the case with Quebec. 
 505. See LAWRENCE H. FUCHS, THE AMERICAN KALEIDOSCOPE: RACE, ETHNICITY, AND THE 
CIVIC CULTURE 36 (1990); ADAMS & EMMERICH, supra note 130 at 45; William G. McLoughlin, 
Religious Freedom and Popular Sovereignty: A Change in the Flow of God’s Power, 1730-1830, in IN 
THE GREAT TRADITION, supra note 2, at 179. 
 506. See Quebec Act, supra note 501, at § 1. 
 507. Professor Laycock correctly points out, in this connection, that “what the Act had done 
was to protect Catholicism in a conquered Catholic province.”  Laycock, supra note 31, at 1067. 
 508. See supra notes 442-44 and accompanying text. 
 509. See FUCHS, supra note 505, at 37 (stating that “[n]umbering only about 35,000 in 1790, 
Catholics were not seen as a potential problem in the new nation even while Catholicism itself was 
often denounced.”); Muelder, supra note 452 at 90 (claiming that there were only 18,000 to 30,000 
Catholics at the Founding). 
 510. See FUCHS, supra note 505, at 36. 
 511. See BEECHER, supra note 72; STRONG, supra note 72.  Beecher has been accused by some 
of inciting a serious anti-Roman Catholic riot in Boston in 1834.  See STUART C. HENRY, 
UNVANQUISHED PURITAN: A PORTRAIT OF LYMAN BEECHER 156-57 (1973). 
 512. See, e.g., Hall, supra note 451, at 513 (arguing that the Religion Clauses originated “in 
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essentially political and, thus, stands apart from the other three, but is in 
no sense anti-Protestant.  Indeed, it is pan-Protestant.  Stephen A. 
Marini has studied the delegates to the ratifying conventions of the 
Constitution.513  While the immediate issue before them was the 
Constitution itself and not the Bill of Rights, Marini’s study provides a 
fair indication of the religious and political views of those who ratified 
the Bill of Rights.  Of the 1,420 men who attended the conventions,514 
“as many as two-thirds . . .were church members,”515 Congregationalists 
and Anglicans commanding “the largest blocs.”516  The delegates, and, 
thus, the Founders, were Protestants, reflecting the reality of a pan-
Protestant America.  Furthermore, practically all of them were 
Zwinglians517 so on the question of eucharistic theology, they stood as 

 
conflicting traditions: . . . eighteenth-century Enlightenment or humanistic rationalism, [and] . . . 
evangelical or Protestant dissent,” both in “opposition to Anglican and Congregationalist 
establishments.”); Witte, supra note 7, at 377 (describing “two pairs of theological perspectives on 
religious liberties and rights were critical to constitutional formation; those of congregational 
Puritans and of free church evangelicals, [and] [t]wo pairs of contemporaneous political 
perspectives were equally influential: those of enlightenment thinkers and civic republicans.”); 
Muelder, supra note 452, at 78 (referring to “Protestant sources” and “the Enlightenment”); Steven 
G. Gey, Why is Religion Special?: Reconsidering the Accommodation of Religion under the Religion 
Clauses of the First Amendment, 52 U. PITT. L. REV. 75, 79 (1990) (arguing that the Establishment 
Clause is “an embodiment of . . . Enlightenment values.”); Yehudah Mirsky, Civil Religion and the 
Establishment Clause, 95 YALE L.J. 1237, 1239-40 (1986) (identifying three frames of reference for 
interpreting the Establishment Clause: Madisonian [Civic Republican], Jeffersonian [rationalist], 
and the Roger Williams school [Pietism]); Dmitry N. Feofanov, Defining Religion: An Immodest 
Proposal, 23 HOFSTRA L. REV. 309, 362 (1994) (arguing that the Framers were “men thoroughly 
steeped in the philosophy of the Enlightenment.”); McLoughlin, supra note 505, at 184 (arguing 
that “the pietistic and the rationalist world views coincided in the Revolutionary era.”); Raymond 
Cross and Elizabeth Brenneman, Devils Tower at the Crossroads: The National Park Service and the 
Preservation of Native American Cultural Resources in the 21st Century, 18 PUB. LAND & 
RESOURCES L. REV. 5, 36 (1997) (identifying four categories of Framers: puritan, civil republican, 
evangelical and enlightenment); BUTLER, supra note 470, at 265 (emphasizing Enlightenment 
influence); GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION 330 (1992) 
(arguing that “even when they were regular churchgoers,” the Founders were “enlightened 
gentlemen.”); ADAMS & EMMERICH, supra note 130, at 22-31 (identifying Enlightenment 
Separationists like Paine, Jefferson and to a lesser extent Madison, Political Centrists like 
Washington, John Adams, the Carrolls, John Marshall and Pietistic Separationists like Isaac 
Backus); Martin Marty, Introduction, in H. RICHARD NIEBUHR, THE KINGDOM OF GOD IN 
AMERICA at xi (1988) (stating that “[t]he folk in that founding era were almost all Protestant, 
whether of persistent Puritan and evangelical or of rationalist Enlightenment sorts.”); KENNETH D. 
WALD, RELIGION AND POLITICS IN THE UNITED STATES 87 (3d. ed. 1997) (describing the Founders 
as Enlightenment Separationists and Protestant Separationists); House, supra note 59, at 241 (1999) 
(stating that the Founders “were largely Calvinists, influenced by some enlightenment thinking.”). 
 513. See Marini, supra note 63. 
 514. See id. at 188 
 515. Id. at 189.  He continues: “Literally hundreds of them were Anglican vestrymen, 
Congregationalist deacons, and Presbyterian ruling elders.  These were the highest church offices 
available to laymen.”  Id.  “And another hundred or so were ordained ministers and priests.”  Id. at 
189-91. 
 516. Id. at 191.  Marini concludes that the critical divide among the delegates was that of 
liberalism versus evangelicalism: “so many Federalists were religious liberals, while Antifederalists 
were overwhelmingly evangelical.”  Id. at 212.  Liberals would correspond to Rationalists, see id. at 
195, and evangelicals to Pietists.  Orthodox Puritanism apparently played no role in the Founding, a 
rather remarkable conclusion.  Puritanism, however, was transformed both by the Great 
Awakening and, as Marini suggests, by the Enlightenment as well.  Thus, the Puritan impulse may 
have been diffused throughout the pan-Protestant world of the Founding, and present in the midst 
of the religio-political conflict between Pietist and Rationalist. 
 517. See supra note 65. 
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one.518  Thus, above and beyond pragmatic considerations, American 
pan-Protestantism reflected important commonalities of religious belief, 
thus providing additional incentives to cooperate, even as fighting broke 
out over differences.519  There is every reason to assume, given the fact 
that the American Protestants who dominated the Founding occupied 
the narrow band of Puritan-Zwinglian theology, that they saw that it 
was in their common interest to ensure that they fashioned a system 
that furthered American pan-Protestantism as it had developed in the 
colonial experience.  Whatever formal or institutional system they 
adopted, their objective was partisan.520 

The early decades of the new nation witnessed a Second Great 
Awakening, which led to a shift in the relative power and influence of 
the various American Protestant denominations,521 and saw the fuller 
development, begun in the First Great Awakening, of a democratized 
Calvinism.522  However, liberals, evangelicals, and “liturgicals” have 
continued to jockey for position and power within the pan-Protestant 
universe.  The “culture” wars are evidence of that tension, but pan-

 
 518. John W. Nevin, the most important American Calvinist theologian of the nineteenth 
century described Zwinglianism as “the modern Puritan theory.” NEVIN, supra note 65, at 90-104.  
See also ROBERT M. WINTER, AMERICAN CHURCHES AND THE HOLY COMMUNION: A 
COMPARATIVE STUDY IN SACRAMENTAL THEOLOGY, PRACTICE AND PIETY IN THE EPISCOPAL, 
PRESBYTERIAN, METHODIST AND GERMAN REFORMED TRADITIONS, 1607-1875 (1988).  Nevin, a 
Virtualist, see supra note 65, was dismayed by the stranglehold that Zwinglianism had on American 
Protestantism. He attempted to demonstrate that Calvin, properly understood and taught 
Virtualism.  See NEVIN, supra note 65, at 150-200.  He blamed the rise of Zwinglianism on 
Rationalism and Pietism.  See id. at 130-49. Nevin finds the common thread between the two is 
subjectivity at the expense of objectivity.  See id. at 133.  He continues, “Protestant religion ran out 
into sheer subjectivity; first in the form of Pietism, and afterward in the overflowing desolation of 
rationalism, reducing all to the character of the flattest natural morality.”  Id. at 134.  He says of 
Rationalism and Pietism, “both systems are antagonistic to the idea of the church.  Both are 
disposed to trample underfoot the authority of history.  Both make the objective to be nothing, and 
the subjective to be all.” Thus, “[i]t belongs to the very genius of sect to be rationalistic.”  Id. at 145. 
 519. For a discussion of the dynamic of cooperation and conflict, see CHARLES NEWTON 
BRICKLEY, THE EPISCOPAL CHURCH IN PROTESTANT AMERICA, 1800-1860: A STUDY IN THOUGHT 
AND ACTION (1946).  Episcopalianism, both liturgical and, in some quarters, evangelical, took an 
equivocal stance toward the dynamic of evangelical cooperation and competition. 
 520. John Courtney Murray’s famous remark that the Establishment Clause did not codify a 
Protestant pietistic church-state theology, see John Courtney Murray, Law or Prepossessions?, 14 
LAW & CONTEMP. PROBS. 23, 23 (1949), in Carl H. Esbeck, The Establishment Clause as a 
Structural Restrain on Governmental Power, 84 IOWA L. REV. 1, 29 (1998), can be properly 
understood.  The Founders, while overwhelmingly Zwinglian evangelical Protestants, were not 
necessarily pietists.  See Marini, supra note 63, at 211-17 (discussing the tension between liberal and 
pietist Founders). 
 521. Revivalist evangelical Protestantism, particularly the Methodists, the Presbyterians and 
the Baptists, grew at the expense of both religious liberalism and old-line Protestant orthodoxy, 
particularly the Anglicans and the Congregationalists.  Cf. Marini, supra note 63, at 193-95. 
 522. The two Great Awakenings were similar in “doctrines and fervor.”  Lieder, supra note 
473, at 843.  For present purposes, democratized Calvinism means Calvinistic Predestinarianism 
leavened with Arminianism, see supra note 351, holding out the prospect that “all” could be saved. 
  While Calivinist Predestination and Arminianism represent different theologies of 
salvation, see supra note 351, one can reconcile the two: God’s Awful Decree, uttered before 
Creation, determined that white Protestant Americans who achieved a measure of financial success 
were members of the Elect.  This has been a fundamental tenet of American faith for more than 
two centuries, and is the proximate cause of the offense visited upon non-whites and non-
Protestants.  I shall elaborate on this point in a subsequent article. 
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Protestantism, largely of the revivalist, Puritan, Zwinglian evangelical 
sort, continues to be the normative American religion, notwithstanding 
the tensions that exist between various forms of Protestantism within 
pan-Protestant America. 

3.   Social Reform 

The Founding saw an intensification of the Protestant Empire and 
of the Anglo-American Reformation.  As a procedural matter, 
Protestant Empire and social reform go hand in hand.523  They reinforce 
each other.  Thus, the stark reality of the institution of chattel slavery, 
the Great Awakening and the American Revolution itself524–three 
monumental social reforms525–strongly suggest that the Founders, 
overwhelmingly Protestant, must have been keenly aware of both the 
religious and political significance of their Religious Settlement. 

 
4.  Attrition and Restraint: Herein of Suasion and Coercion 
 
The practical colonization needs that dominated the colonial 

period persisted.526  Making sense of the pan-Protestant diversity in the 
new nation became a matter of utmost importance.  The Constitution 
does not declare that America is a Protestant Empire.  It imposes no 

 
 523. See supra notes 58-62 and accompanying text. 
 524. See generally WOOD, supra note 512, at 331-42 (discussing the socially transformative 
aspects of the American Revolution). 
 525. The “substance” of these two reforms is another matter altogether.  See supra notes 63-72 
and accompanying text. 
 526. The matter of the immigration of white settlers is particularly instructive.  When Irish and 
other European Roman Catholics began to arrive in large numbers, American Protestants reacted 
with fear and alarm.  See BEECHER, supra note 72, at 51-60; STRONG, supra note 72, at 41-58.  See, 
also, BAIRD, supra note 1, at 20-34 (ranking white ethnic groups on their relative prowess as 
colonizers).  Some ante-bellum nativists wanted to stem the flow of immigration and to slow down 
and restrict the naturalization of those immigrants then in the United States. See BEECHER, supra 
note 72, at 175-76.  See also, FUCHS, supra note 504, at 40 (noting that few nativists wanted 
immigration stopped altogether because “immigrants were needed as workers, [and] [t]he principal 
goal of the Americanists was to allow the Irish full citizenship only when they were ready to 
participate in a republican form of government”). It did not happen, and by the 1880s, even a 
staunch nativist like Josiah Strong issued no call for the legal regulation of immigration and 
naturalization. See generally STRONG, supra note 72. 
  Immigration was a wide-open unregulated affair for the first century of our national 
history.  See ELIZABETH J. HARPER ET AL., IMMIGRATION LAWS OF THE UNITED STATES: A 
TEXTBOOK INTEGRATING STATUTES, REGULATIONS, ADMINISTRATIVE PRACTICES, AND LEADING 
COURT AND ADMINISTRATIVE DECISIONS: WITH A COMPREHENSIVE INDEX AND BIBLIOGRAPHY 4 
(1975).  In 1875, certain qualitative controls were placed on immigration excluding criminals and 
prostitutes.  See 18 Stat. 477.  The limitations were expanded in 1882.  See 22 Stat. 214.  These 
controls did little to stem the tide of immigration into the United States, for under a regime of 
qualitative limitations, immigration reached its greatest height in the years leading up to World 
War I, see HARPER, supra at 663-65, as 8,795,386 people entered the United States in the years 
1901-1910.  See id.  The first quota law, restricting the number of immigrants allowed was enacted in 
1921.  See 42 Stat. 5.  It was expanded in 1924 when a system of national origin quotas was 
established.  See 43 Stat. 153.  See HARPER, supra at 11-14.  For a variety of reasons our “settlement 
needs” had changed by World War I.  See FREDERICK JACKSON TURNER, THE FRONTIER IN 
AMERICAN HISTORY (1920). 
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religious test for national office,527 but the Founders did not overthrow 
the entire political and religious world in which they had grown up.  
Pragmatic considerations of federalism, colonial Protestant diversity, 
the difficulty of trying to develop explicit constitutional rules, or text, 
regarding a pan-Protestant Empire, and the opposition of some 
delegates to organized religion explain the result.528  Intra-Protestant 
tension fueled the conflict between Federalists and Antifederalists.529  
Antifederalist pressure led to the adoption of the Religion Clauses.530  
Given the untidiness of the conflict, the Clauses reflect at best a 
tentative principle: allocate much of the work of the Anglo-American 
Reformation to the states and other institutions and not the federal 
government.531 

The colonial experience produced a more complex setting in which 
the minuet of coercion and suasion, the gavotte of restraint and attrition 
could take place.  The idea of federal as opposed to unitary government 
implies restraint and attrition as a matter of political form and theory.  
If several decision-makers, drawn from different constituencies, must 
concur in a matter,532 transaction costs increase, and political negotiation 
and compromise become essential in the workings of a federal polity. 

Second, the failure of traditional religious establishments to control 
colonial religion caused the impulse to exercise control to seek another 
outlet in denominational institutions.  The Lockean paradigm of state 
coercion and religious suasion533 imploded.  In its place stood the reality 
of cultural coercion and suasion.  Third, the First Great Awakening had 
stimulated the fissiparous quality of Protestantism.  Denominations 
changed, splintered, disappeared and emerged in the complex tapestry 
of American religious history.  Finally, the people had become, at least 
in theory, the sovereign.534 

These four developments increased the number of decision-
makers.  Federalism and popular sovereignty did so vertically whereas 
 
 527. See U.S. CONST. art. VI ¶ 3. 
 528. See Edwin S. Gaustad, Religious Tests, Constitutions, and “Christian Nation” in Hoffman, 
supra note 60, at 225.  Not everybody was a pragmatist.  Some called at the Founding for the 
exclusion of “Papists and Atheists”, cf. LOCKE, supra note 130, at 212-13, from holding public 
office.  See id. at 219. 
 529. See Marini, supra note 63, at 211-17. 
 530. See id. at 217. 
 531. Hereinafter referred to as the Tentative Principle.  Some commentators believe that there 
is a clear federalism principle.  See, e.g., Jay S. Bybee, Substantive Due Process and Free Exercise of 
Religion: Meyer, Pierce and the Origins of Wisconsin v. Yoder, 25 CAP. U. L. REV. 887, 917-18 
(1996) (arguing that the principle “guarantee[s] federal non-interference to religions and 
religionists and leave[s] to the states the privilege of deciding whether to regulate or not regulate 
religions and religionists.”).  Others do not.  See, e.g., SMITH, supra note 342, at 17 (stating that “the 
religion clauses were purely jurisdictional in nature; they did not adopt any substantive right or 
principle of religious freedom.”).  Bybee goes too far; Smith goes perhaps not far enough. 
 532. See Laura S. Fitzgerald, Cadenced Power: The Kinetic Constitution, 46 DUKE L.J. 679 
(1997) (discussing the idea of nested constituencies). 
 533. See supra note 531. 
 534. See U. S. CONST. Pmbl. 
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the growth of denominational institutions and of denominations 
themselves increased the number of decision-makers horizontally.  
Fashioning rules to govern the relations between large numbers of 
decision-makers is difficult.  American reliance on judicial supremacy in 
part reflects that fact.  The assumption that simple rules regulating 
church-state relations emerged at the Founding cannot stand scrutiny.535 

Yet, the Protestant Empire flourished because our institutional 
arrangements at the Founding ensured that it would.  Political 
compromise, and lack of practical experience with the dramatic changes 
that the Founders had to confront doomed any attempt to articulate a 
comprehensible constitutional principle.  However, the Anglo-American 
Reformation, with a history reaching back to 1534, provided enough 
guidance to the Founders to frame the Tentative Principle: allocate 
much of the work of the Anglo-American Reformation to the states and 
other institutions and not the federal government. 

The Tentative Principle adopts the traditional patterns settled by 
the Anglo-American Reformation.  First, those states that still 
maintained traditional religious establishments were free to continue to 
do so, and some did, at least for a time.536  Second, it affirmed a shift in 
the dynamic of coercion and suasion and of attrition and restraint.  The 
Founding, building on the colonial experience and the nature of 
American pan-Protestantism, gave greater authority and responsibility 
to denominational institutions.537  Thus, cultural, social and majoritarian 
suasion and coercion became a part of our church-state law, especially 
in those states no longer maintaining traditional religious 
establishments. 

The idea of cultural coercion runs counter to the Lockean 
jurisdictional paradigm,538 and may seem counter-intuitive.  This is in 
part due to the historical reality of the Unitary State that was and is 
England.  However, a much broader vertical and horizontal expansion 
of the decision-makers, first appearing in the colonial era, defines the 
most of the American States.  It has come to define all of them.539  In 
that complex matrix of decision-makers, in a broad and diverse pan-
Protestantism, there is room for cultural or majoritarian coercion to 
work its will,540 and it does so with constitutional sanction. 

 
 535. Steven D. Smith has it right, therefore, when he rejects the traditional analytic mode that 
insists on finding a comprehensible constitutional principle of religious freedom of the sort to which 
lawyers and law professors are accustomed.  See SMITH, supra note 342. 
 536. See ADAMS & EMMERICH, supra note 130, at 20. 
 537. See supra notes 494-95 and accompanying text. 
 538. See supra note 130. 
 539. The last “traditional” religious establishment came to an end in 1833.  See ADAMS & 
EMMERICH, supra note 130, at 20. 
 540. Harold A. McDougall examines cultural coercion through a Lockean prism.  Thus, he 
states that government “has a monopoly on the legitmate use of force.” HAROLD A. MCDOUGALL, 
BLACK BALTIMORE: A NEW THEORY OF COMMUNITY 11 (1993).  But he correctly grants that there 
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There is also the matter of cultural or majoritarian suasion as it 
intersects with state coercion.  Professor McDougall has identified two 
strategies: the “politics of intervention” and the “politics of 
parallelism.”541  The second rejects appeals to state coercion, contenting 
itself either with moral appeals to members of society that either 
succeed or fail, or by withdrawing from society as much as possible.542  
The interventionist theory seeks to persuade the State to use its 
coercive power to further the agenda of the denominational institution.  
The predominant response since the Founding has been the politics of 
intervention, the politics of the Protestant Empire. 

The politics of intervention is deeply rooted in the Anglo-American 
Reformation.  It is an element of pan-Protestantism, a way of functioning 
as a minority party in the pan-Protestant world.  The Presbyterians, a 
minority in the Church of England, sought by suasion to get the State to 
adopt their religious and social reform agendas.  Until the later years of 
the Interregnum, Parliament sympathized with the Presbyterian agenda, 
thus encouraging this political strategy.  When the Puritans, including 
Presbyterians and Separatist-Independents, achieved political control in 
the middle of the seventeenth century, they used coercion to abolish 
Episcopalianism and the Book of Common Prayer.543  The Presbyterians 
lost both political control and the practical ability to persuade, however, 
because Separatist-Independents had a different agenda, and, at the 
Restoration, Parliament ceased to sympathize with Presbyterian 
objectives.544 

The Separatist-Independent branch of Puritanism first adopted the 
politics of parallelism: this is the meaning of “separation.”  But the taste of 
power during the Civil War and Congregational establishments in New 
England led that party to embrace the second theory of politics.  
American Puritanism, on occasion, harkens back to the old ways,545 but it 
tends to be interventionist. 
 
are “social units [mediating institutions] of lesser scope and coercive power than the state which 
have a strong hand in shaping social life.”  Id. at 12.  Douglas Laycock describes “the risk of 
intolerance and persecution” as “a risk of any human movement organized for a common purpose.”  
Laycock, supra note 31, at 1094. 
 541. MCDOUGALL, supra note 540, at 11. 
 542. See Wisconsin v. Yoder, 406 U.S. 205 (1972) (holding that the right of the Amish to 
withdraw from society trumps the requirement of compulsory school attendance until the age of 
16).  See generally Smolin, supra note 16 (discussing Anabaptist politics of parallelism and 
Calvinistic politics of intervention); Robert Cover, Nomos and Narrative, 97 HARV. L. REV. 4, 26-40 
(comparing insular autonomy and redemptive constitutionalism). 
 543. See supra notes 399-401 and accompanying text. 
 544. The Act of Toleration resulted not from the efforts of nonconforming Protestants to 
improve their lot, but from the efforts of the Anglican establishment to ensure its hegemony. 
Dissenters regained their footing, however, and have used suasion to accomplish a variety of 
religious reforms in England.  See Payne, supra note 407 at 279-87. 
 545. See Smolin, supra note 16, at 885 (observing that “American Calvinists must re-assert 
themselves within the broader Amercan culture in order to accomplish their goal of a restored 
covenant, and yet they must, at least until that goal is accomplished, simultaneously create families, 
churches, and communities separate from the destructive influence of that culture.”). 
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However, in the new setting of a federal state and a Tentative 
Principle, one sees restraint and attrition at work.  Restraint may follow 
from not knowing how the Founding, a Religious Settlement would fare.  
It may also reflect a deeper theological or political viewpoint. 

The paradigmatic reform movement of the Protestant Empire was 
National Prohibition.546  It allows us to take the measure of restraint 
from and after the Founding because the relation between suasion and 
coercion lies at the center of the National Prohibition narrative.  One 
view holds that cultural suasion yielded up to legal coercion–successful 
interventionist politics–when reformers grew impatient with the pace of 
reform produced by means of moral suasion,547 or “search[ed] for 
order,”548 or adopted “a major change in philosophy.”549  Another 
reading suggests that cultural suasion yielded to legal coercion when 
there was majority support for change.550  Some concluded that cultural 
suasion yielded up to legal coercion without saying why.551  Others saw 
that the two could coexist, and for some, that one did not necessarily 
follow from the other.552  Finally, some saw such coexistence largely as a 

 
 546. Of all of the reforms that can be identified in American history, Prohibition is one of a 
handful where all evangelical Protestants lined up on the same side of the question.  See JAMES H. 
TIMBERLAKE, PROHIBITION AND THE PROGRESSIVE MOVEMENT 1900-1920 4-5 (1970); KROUT, supra 
note 74, at 300-01; JOHN KOBLER, ARDENT SPIRITS; THE RISE AND FALL OF PROHIBITION 53-54 (Da 
Capo Press 1993) (1973).  German Lutherans and Episcopalians, liturgical Protestants, by and large 
disapproved of Prohibition.  See DAVID W. DETJEN, THE GERMANS IN MISSOURI, 1900-1918: 
PROHIBITION, NEUTRALITY AND ASSIMILATION 27 (1985); TIMBERLAKE, supra, at 5: 
 

Quite different in their attitude toward this evangelism were the Roman Catholics, and, 
for the most part, the Protestant Episcopal and Lutheran churches.  With their greater 
emphasis on liturgy, confession, creed, and sacraments, rather than traumatic conversion, 
as the means of grace and salvation, they tended to frown upon revivalism and were far 
more lenient and forgiving in matters of private morality, such as drinking.  But even 
these churches had evangelical wings. 

 
Id.  Other great reform movements divided American Protestants to one degree or another.  The 
abolition of slavery, see AHLSTROM, supra note 2, at 648-97, is the obvious example.  In our own time, 
the issues of abortion and homosexuality confound American Protestantism.  See STEVE BRUCE ET AL., 
THE RAPTURE OF POLITICS: THE CHRISTIAN RIGHT AS THE UNITED STATES APPROACHES THE YEAR 
2000 (Steve Bruce et al. eds., 1995).  To the extent, however, that “keeping the African-American in his 
place” is a reform movement, then it too reveals a large consensus among white American Protestants.  
See MARTY, supra note 321, at 297. 
 547. See Randall C. Jimerson, The Temperance and Prohibition Movement in America, 1830-
1933, in GUIDE TO THE MICROFILM EDITION OF TEMPERANCE AND PROHIBITION PAPERS 4 
(Randall Jimerson et al. eds., 1977); KROUT, supra note 74, at 62, 303-04; and DARRYL J. KELLY, 
ARKANSAS METHODISTS AND THE 1912 STATEWIDE PROHIBITION CAMPAIGN 57 (1970). 
 548. NORMAN H. CLARK, DELIVER US FROM EVIL: AN INTERPRETATION OF AMERICAN 
PROHIBITION 92 (1976). 
 549. ROBERT SMITH BADER, PROHIBITION IN KANSAS: A HISTORY 13 (1986). 
 550. See MEAD, supra note 488, at 99. 
 551. See ASINOF, supra note 74; TIMBERLAKE, supra note 546, at 10; BRAUER, supra note 460; 
PETER H. ODEGARD, PRESSURE POLITICS: THE STORY OF THE ANTI-SALOON LEAGUE 38 (1928); 
THOMAS JEFFERSON BAILEY, PROHIBITION IN MISSISSIPPI—OR—ANTI-LIQUOR LEGISLATION FROM 
TERRITORIAL DAYS, WITH ITS RESULTS IN THE COUNTIES 60 (1917); DANIEL J. WHITENER, 
PROHIBITION IN NORTH CAROLINA, 1715-1945, at 57 (1946); and JAMES BENSON SELLERS, THE 
PROHIBITION MOVEMENT IN ALABAMA, 1702-1943, at 52 (1943). 
 552. See THOMAS PINNEY, A HISTORY OF WINE IN AMERICA: FROM THE BEGINNINGS TO 
PROHIBITION 425-26, 430 (1989); JOSEPH R. GUSFIELD, SYMBOLIC CRUSADE: STATUS POLITICS AND 
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function of a persistent if not stubborn belief in cultural suasion.553 
The National Prohibition canon largely overlooks cultural 

coercion.  The disagreement on the precise relation between cultural or 
moral suasion and legal coercion may reflect this failure.  It is most 
probable that the Drys simply viewed coercion and suasion, without 
regard to institutional locus or situs, as options and alternatives, but 
they all ultimately coalesced under the banner of legal coercion whether 
out of fervor, frustration, desire to exercise control and cultural 
superiority, or some combination.  Yet, in the face of the legal forms 
explicit in National Prohibition,554 Joseph Gusfield maintained that 
Prohibition was in essence a moral reform only.555 

The reality of restraint and attrition can also be found in the thought 
of Joseph Story,556 who followed in the tradition of Locke and Burke.557  
He began with a religious claim that Christians believe that government 
should “foster, and encourage” Christianity “among all the citizens and 
subjects,”558 but he distinguished such support from “the right of private 
judgment in maters of religion, and [from] the freedom of public worship 
according to the dictates of one’s own conscience.”559  At the Founding 
and thereafter, such was “the general, if not the universal, sentiment in 
America.”560  Thus, “[a]n attempt to level all religions, and to make it a 
matter of state policy to hold all in utter indifference, would have created 
universal disapprobation, if not universal indignation.”561  Story’s 
federalism principle, however, is seemingly inconsistent.  He insisted that 
at the Founding “it was deemed advisable to exclude from the national 
government all power to act upon the subject” of religion.562  Having 
posited a Christian duty to encourage the religion, it is difficult to see how 
the national government would not be obliged do so.  Yet, because of the 

 
THE AMERICAN TEMPERANCE MOVEMENT 48, 69 (1963); LARRY DANIEL ENGELMANN, O. 
WHISKEY: THE HISTORY OF PROHIBITION IN MICHIGAN 150-71 (1971). 
 553. See HERBERT ASBURY, THE GREAT ILLUSION: AN INFORMAL HISTORY OF PROHIBITION 92 
(1968); and PAUL E. ISAAC, PROHIBITION AND POLITICS: TURBULENT DECADES IN TENNESSEE, 1885-
1920, at 27 (1965). 
 554. The Eighteenth Amendment established National Prohibition.  See U.S. CONST. amend. 
XVIII, repealed by U.S. CONST. Amen. XXI.  The basic statutory law of National Prohibition was the 
Volstead Act, 41 Stat. 305.  See generally WILLIAM J. MCFADDEN, THE LAW OF PROHIBITION (1925).  
National Prohibition was repealed in 1933.  See U. S. CONST. amend. XXI. 
 555. See generally GUSFIELD, supra note 552.  This is one of the most provocative theses in the 
Prohibition canon.  I will show, in a subsequent article, that the thesis presents real difficulties. 
 556. For a useful treatment of Story’s ideas, see RODNEY K. SMITH, PUBLIC PRAYER AND THE 
CONSTITUTION: A CASE STUDY IN CONSTITUTIONAL INTERPRETATION 107-20 (1987). 
 557. See supra note 450 and accompanying text. 
 558. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 986 
(Hilliard, Gray, and Co. 1833). 
 559. Id. 
 560. Id. at § 988. 
 561. Id. Story’s argument presupposes that America was a Christian nation.  He stated that the 
object of the Religious Settlement was “not to countenance, much less to advance Mahometanism, or 
Judaism, or infidelity, by prostrating Christianity; but to exclude all rivalry among Christian sects, and 
to prevent any national ecclesiastical establishment.”  Id. at § 991. 
 562. Id. at § 992. (emphasis supplied). 
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absence of a religious test for federal office, “the Catholic and the 
Protestant, the Calvinist and the Arminian, the Jew and the Infidel, may 
sit down at the common table of the national councils, without any 
inquisition into their faith, or mode of worship.”563  At such a table, it is 
difficult to see how that supposed Christian duty might be fulfilled. 

The answer lies in demographics.  At the time that Story wrote, the 
overwhelming majority of Americans were revivalistic evangelical 
Protestants.  Thus, even though Story’s rhetoric is “pan-Christian,” rather 
than “pan-Protestant,” the demographic reality meant that the substance 
of his rhetoric was pan-Protestant only.  However, the latter defines the 
American demographic reality.  Because Roman Catholics and 
Protestants disagree on many questions, it is hard to believe that they 
would necessarily find common cause in the interest of pan-Christianity.  
The pan-Protestant reality, as opposed to a rhetorical pan-Christianity, is 
particularly evident in the religion-in-school cases.564  Second, the 
demographics mean that few non-Protestants were likely to hold federal 
office.  The abolition of religious tests at the federal level has had little 
practical significance throughout most of our national history. And yet, 
one finds restraint (and perhaps even attrition) in Story’s interpretations 
of the founding:565 protect free exercise and rein in sectarian conflict. 

The Founding also comprehended the third form of coercion, 
institutional-racist.  In undertaking the census, “all other persons” (which 

 
 563. Id. 
 564. More than a few American courts understood “pan-Christianity” to mean  “pan-
Protestantism,” almost always over the objection of Roman Catholic litigants complaining of 
Protestant hegemony in the common schools.  See State ex rel. Freeman v. Scheve, 65 Neb. 853, 93 
N.W. 169 (1903); Billard v. Bd. of Educ., 69 Kan. 53, 76 P. 422 (1904); Hackett v. Brooksville Graded 
Sch. Dist., 120 Ky. 608, 87 S.W. 792 (1905); Church v. Bullock, 16 L.R.A.N.S. 860, 109 S.W. 115 (1908); 
Wilkerson v. City of Rome, 152 Ga. 762, 110 S.E. 895 (1922); People ex rel. Vollmar v. Stanley, 81 Colo. 
276, 255 P. 610 (1927); Kaplan v. Indep. Sch. Dist., 171 Minn. 142, 214 N.W. 18 (1927); Lewis v. Bd. of 
Educ., 157 Misc. 520, 285 N.Y.S. 164 (1935); Doremus v. Bd. of Educ., 5 N.J. 435, 75 A.2d 880 (1950); 
Carden v. Bland, 199 Tenn. 665, 288 S.W. 2d 718 ( 1956).  But see State ex rel. Weiss v. Dist. Bd., 76 
Wis. 177, 44 N.W. 967 (1890); People ex rel. Ring v. Bd. of Educ., 245 Ill. 334, 92 N.E. 251 (1910); 
Herold v. Parish Bd. of Sch. Dir., 136 La. 1034, 68 So. 116 (1915); State ex rel. Finger v. Weedman, 55 
S.D. 343, 226 N.W. 348(1929).  The fuller implications of these and other cases will be discussed in a 
forthcoming article. 
 565. Lyman Beecher gave the classic statement of post-Founding attrition, but one that echoes 
throughout the history of the Anglo-American Reformation: 
 

Let the Catholics mingle with us as Americans and come with their children under the full 
action of our common schools and republican institutions, and the various powers of 
assimilation, and we are prepared cheerfully to abide the consequences.  If in these 
circumstances the Protestant religion cannot stand before the Catholic, let it go down, and 
we will sound no alarm, and ask no aid, and make no complaint.  It is no ecclesiastical 
quarrel to which we would call the attention of the American nation. 

 
BEECHER, supra note 72, at 63-64.  The parallels with Elizabethan statecraft are stunning.  Beecher 
entertained no doubt, however, but that if Roman Catholics mingled with Protestants, they would 
shed their distinctive beliefs by reasons of a “gradual and unreluctant assimilation.”  Id. at 146.  For 
a discussion of assimilation, and resistance to it, as ways of waging religious war in America, see 
GUSFIELD, supra note 552, at 68-69; MOORE, supra note 3 at xi; MINORITY FAITHS, supra note 3, at 
3-5. 
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excludes “free Persons” and “Indians not taxed”) are to be counted as 
“three fifths,”566 and regarding the slave trade, Congress was given the 
power to end it from and after 1808.567  Nothing in the original 
Constitution suggests that the institution of chattel slavery was to end.  
The religious “rights” of African-Americans became part and parcel of 
the “peculiar institution,” no more, no less. 

In all three cases, the coercive power of the government–state or 
federal–or of the majoritarian culture functioned as the backdrop for 
attrition and restraint.  In the case of African-Americans and  Native 
Americans, there was precious little of either. 

C.   The Incorporation 

Conventional wisdom holds that America was a Protestant Empire 
until some point in the twentieth century.568  The Incorporation occurred 
in the period 1940-1947569 when by all accounts America was a Protestant 
Empire.  The Incorporation represents an adjustment of the rules of the 
Protestant Empire, largely inspired by the conclusion that the Protestant 
majority had proceeded in an excessively ham-handed way with respect to 
religious minorities.  The procedural characteristics of the Anglo-
American Reformation570 explain both the need for and the shape of the 
Incorporation. 

1.   Anti-Roman Catholicism 

Anti-Roman Catholicism was a feature of American life and culture 
in the 1940s.571  It was commonplace to attack Roman Catholicism as 
“alien and as a threat to democracy.”572  Thus, the Elizabethan paradigm 
continued to shape Protestant attitudes for centuries.  The Roman 
Catholic “menace” had not disappeared by World War II, and thus 
remained embedded in the American culture at the Incorporation. 

2.   Protestantization and Pan-Protestantism 

With the collapse of the last of the traditional establishments in 
1833, the impulse to exercise legal coercion quickly found another 

 
 566. U. S. CONST. art. I § 2, ¶ 3. 
 567. See U. S. CONST. art. I § 9, ¶ 1. 
 568. See supra note 2. 
 569. See id. 
 570. See supra notes 58-62 and accompanying text. 
 571. See HERBERG, supra note 2, at 234. 
 572. Muelder, supra note 452, at 78.  One commentator notes: “in the nineteenth century 
hatred against the Roman Catholics was based on the erroneous belief that they kept guns hidden 
in churches and were awaiting the day when they could strike to capture America for the pope.”  
BRAUER, supra note 460, at 128.  From the popular literature, see also STRONG, supra note 72, at 
59-88. 
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outlet.573  The growth and development of the common school provided 
a way for majoritarian evangelical pan-Protestantism to continue to use 
public institutions in aid of its efforts to protestantize the American 
people.  What the church qua church could no longer do, the common 
school could.574  Pan-Protestant hegemony in the public schools took the 
form of Bible-reading,575 prayer576 or a combination thereof577 in the 
common schools. The Bible used was invariably the very Protestant 
King James Version,578 although in some cases other versions of the 
Bible were “available.”579  The pan-Protestant takeover of the common 
schools was an accomplished fact for the vast majority of American 
people at the time of the Incorporation.580 

National Prohibition was the culmination of an effort lasting over a 
century to ban beverage alcohol.  It was thought by some that a Dry 
America would make better Protestants.581  However, in this instance, a 

 
 573. Cultural or majoritarian coercion made itself felt by the constant push of the Protestant 
churches for more members. See BRAUER, supra note 460, at 253.  They largely suceeded. See 
FINKE AND STARK, supra note 475.  The question, however, is whether they drew their members 
from the mass of unchurched “post-Protestants” or whether they were able to convert a significant 
number of Roman Catholic or other non-Protestant European immigrants.  The best guess is that 
conversions from Roman Catholicism have been rare, and the reverse is equally true.  This is 
particularly true of large cities where non-Protestant majorities formed by the end of the nineteenth 
century.  See STRONG, supra note 72, at 171-86 (bemoaning the lack of adequate Protestant 
resources in large cities to do the work of evangelizing the immigrants).  Institutional-racist 
coercion involves the story of the Black Church.  The end of chattel slavery did not mean the end of 
institutional-racist coercive control of African-Americans.  It has been suggested that whites 
controlled the Black Church, at least for a time, see CARTER G. WOODSON, THE HISTORY OF THE 
NEGRO CHURCH 278 (2d ed. 1945) (1921), although the question of continuing control is debatable.  
See id.  For a discussion of Prohibition as a means of coercive control of African-Americans, see 
DAVID E. RUTH, THE GEORGIA PROHIBITION ACT OF 1907: ITS PROPONENTS AND THEIR 
ARGUMENTS (Unpublished Thesis submitted to the History Department of Emory University, 
1984). 
 574. Akhil Reed Amar has correctly noted the analogy between the eighteenth century church 
and the nineteenth and twentieth century public school.  See AKHIL REED AMAR, THE BILL OF 
RIGHTS: CREATION AND RECONSTRUCTION 44 (1998).  At the Founding, a new complex and 
ambiguous set of rules shifted the locus of coercion from the legal to the cultural or the 
majoritarian.  The common schools were the last majoritarian institution left in which the 
evangelical Protestants could attempt to manipulate the minds of non-Protestant children. 
 575. See Donahoe v. Richards, 38 Me. 379 (1854); McCormick v. Burt, 95 Ill. 263 (1880); People 
ex rel. Vollmar v. Stanley, 81 Colo. 276, 255 P. 610 (1927). 
 576. See Billard v. Bd. of Educ., 69 Kan. 53, 76 P. 422 (1904); Engel v. Vitale, 370 U.S. 421 
(1962). 
 577. See Spiller v. Inhabitants of Woburn, 12 Allen (Mass.) 127 (1866); Moore v. Monroe, 64 
Iowa 367, 20 N.W. 475 (1884); State ex rel. Freeman v. Scheve, 65 Neb. 853, 93 N.W. 169 (1903); 
People ex rel. Ring v. Bd. of Educ., 245 Ill. 334, 92 N.E. 251 (1910); Wilkerson v. City of Rome, 110 
S.E. 895 (Ga. 1922); Carden v. Bland, 199 Tenn. 665, 288 S.W.2d 718 (1956). 
 578. See People ex rel. Vollmar, 81 Colo. 276, 255 P. 610; Kaplan v. Indep. Sch. Dist., 171 Minn. 
142, 214 N.W. 18 (1927). 
 579. See Lewis v. Bd. of Educ., 157 Misc. 520, 285 N.Y.S. 164 (1935); Doremus v. Bd. of Educ., 5 
N.J. 435, 75 A.2d 880 (1950). 
 580. See Lash, supra note 57, at 1148.  Some cases had ruled against this pan-Protestant 
takeover.  See State ex rel. Weiss v. Dist. Bd., 76 Wis. 177, 44 N.W. 967  (1890); State ex rel. Freeman 
v. Scheve, 65 Neb. 853, 93 N.W. 169 (1903); Ring v. Bd. of Educ., 245 Ill. 334, 92 N.E. 251 (1910); 
Herold v. Parish Bd. of Sch. Directory, 136 La. 1034, 68 So. 116 (1915); State ex rel. Finger v. 
Weedman, 55 S.D. 343, 226 N.W. 348 ( 1929).  See also, Bd. of Educ. of the City of Cincinnati v. 
Minor, 23 Ohio St. 211 (1872). 
 581. See supra note 74. 
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unified evangelical Protestantism fell flat on its face in the 1920s and 
1930s as the Twenty-first Amendment brought this particular debâcle to 
an end in 1933.  Thus, at the Incorporation, the ruins of National 
Prohibition lay before the country.  One might wonder, however, 
whether the historical, cultural and religious impulse that led to 
National Prohibition had died. 

A third example of legal coercion as a means of Protestantization is 
a Tennessee statute that criminalized the teaching of evolution in the 
common schools.  John Scopes, a high school science teacher, was 
brought to trial in 1926 for breaking the law whereupon William 
Jennings Bryan, a man who may have deserved a better fate, made a 
fool of himself and evangelical Protestantism.582  The Tennessee 
Supreme Court gave the case a decent burial.583  At the Incorporation, 
1940-1947, evangelical Protestant fundamentalism, a large subset of 
American evangelical Protestantism, had largely withdrawn from the 
public stage,584 although its grip on the common schools remained 
largely in place. 

3.  Social Reform 

The nation was conceived as a social reform,585 and its history has 
been one of social reform as well.  Race, religion, politics, the frontier, 
the economy, social and cultural mores and the role of government have 
all been subjects of social reform.  Whether the reforms have been good 
or not is a different matter.586  But, as was true at the Founding, the 

 
 582. See EDWARD J. LARSON, SUMMER FOR THE GODS: THE SCOPES TRIAL AND AMERICA’S 
CONTINUING DEBATE OVER SCIENCE AND RELIGION (1997); GERALD DICKLER, MAN ON TRIAL: 
HISTORY-MAKING TRIALS FROM SOCRATES TO OPPENHEIMER 173-99 (1962). 
 583. In Scopes v. State, 154 Tenn. 105, 289 S.W. 363 (1927), the Tennessee Supreme Court 
managed to find the anti-evolution law constitutional, but held that an agreement between the 
parties, whereby the trial judge imposed a $100 fine on the defendant, was reversible error.  
However, since Scope was “no longer in the service of the state,” the Court “suggested” that the 
Attorney General enter a nolle prosequi.  Id.  at 367.  This was done. 
 584. See LARSON, supra note 582, at 232-34.  It reappeared in the late 1970s.  Cf. Epperson v. 
Ark., 393 U.S. 97 (1968); Edwards v. Aguillard, 482 U.S. 578 (1987).  By the 1980s, the “Religious 
Right” had a prominent place in American politics.  See NOLL, supra note 60, at 13-15.  It is 
common to describe Protestantism today as comprising three camps: white mainline Protestants, 
white conservative Protestants and black Protestants.  See William Hamilton, In Piam Memoriam: 
the Death of God after Ten Years, 92 CHRISTIAN CENTURY 872 (October 8, 1975).  Evangelical 
Protestants can be found in all three groups, liturgical Protestants primarily in the first, and liberal 
protestants in the first. 
  The “Religious Right,” which consists of white conservative Protestants, has its origins in 
Puritanism.  Billy Graham was a major force in the post-World War II era in shaping the Religious 
Right.  See WILLIAM MARTIN, WITH GOD ON OUR SIDE: THE RISE OF THE RELIGIOUS RIGHT 1-46 
(1996).  See also James M. Penning, With god on Our side: The rise of the Religious Right in 
America, 113 CHRISTIAN CENTURY 864, 865 (September 11, 1996); Peter L. Berger, Democracy and 
the Religious Right, 103 COMMENTARY 53 (January 1997); Mark G. Valencia, Take Care of Me when 
I am Dead: An Examination of American Church-State Development and the Future of American 
Religious Liberty, 49 SMU L. REV. 1579, 1622-36 (1996). 
 585. See supra note 524 and accompanying text. 
 586. I believe that many of the social reforms have been oppressive and retrograde.  Chattel 
slavery, driven by race was an abomination.  Social reforms easing the burdens but not eliminating 
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presence of social reforms of such scale and magnitude intensifies the 
Protestant Empire, and contributed to the ham-handedness that in turn 
gave rise to the Incorporation. 

4.   Attrition and Restraint: The Incorporation 

The Incorporation impulse may have been triggered by religion in 
the common schools, National Prohibition, by the Scopes trial, and the 
larger issue of modernity, or by some combination of these.587  Powerful 
Protestant interests were embarrassed by these affairs, and perhaps it 
was time to rein in at least some elements of the pan-Protestant 
majority.  But the Protestant Empire stubbornly insisted on Protestant 
religious services in the common schools.  Coerced assimilation of non-
Protestant public school children into evangelical Protestantism was too 
important to give up, even after the National Prohibition and Scopes 
Trial disasters.  Furthermore, American state courts seemed to agree, 
generally upholding this pan-Protestant imposition.588  Thus, more than 
mere embarrassment was at stake here. 

If the Protestant Empire were engaged in a form of religious 
oppression that threatened to undermine national interests, i.e. Protestant 
interests, then the Empire needed to be reformed.  The experience of the 
Edwardians and the English Civil War indicates that the zealous push to 
Protestantize in a radical Puritan direction can go too far.  Anglicanism 
stands as a reminder that Puritanism is not the only legitimate form of 
Anglo-Protestantism.  In addition, there were too many American non-
Protestants who were prepared to challenge the notion that evangelical 
Protestantism was the one true American religion, into which they should 
assimilate.  Not a majority, not then and not now, but enough to cause 
serious trouble.  National Prohibition had taught that lesson, even as the 
Roman Catholic, Al Smith, got trounced at the polls in 1928.  There is 
something to be said for social order, even if it means a change in 
constitutional order. 

 
all of them are “good” only in relation to the original evil.  It does not take a cynic to appreciate 
that supposedly ameliorative reforms, like sending African-Americans back to Africa, a position 
that Abraham Lincoln entertained, see LAWANDA COX, LINCOLN AND BLACK FREEDOM: A STUDY 
IN PRESIDENTIAL LEADERSHIP 22-25 (2d. ed. 1994), separate but equal, see Plessy v. Ferguson, 163 
U.S. 537 (1896), and integration, see Brown v. Bd. of Educ., 347 U.S. 483 (1954), may merely be 
ploys whereby control is retained even as the nominal rules regarding race are eased as a matter of 
form. 
 587. For a discussion of the split in American Protestantism on the subject of modernity, see 
FERENC MORTON SZASZ, THE DIVIDED MIND OF PROTESTANT AMERICA, 1880-1930 (1982). 
 588. Of the religion-in-school cases decided between 1920 and 1940, three upheld the right of 
Protestants to have the Protestant King James Version of the Bible read in the common schools.  
See Wilkerson v. City of Rome, 152 Ga. 762, 110 S.E. 895 (1922); People ex rel. Vollmar v. Stanley, 
81 Colo. 276, 255 P. 610 (1927); Kaplan v. Indep. Sch. Dist., 171 Minn. 142, 214 N.W. 18 (1927). One 
upheld Bible reading, although apparently there was some choice available between Protestant, 
Catholic and Jewish Bibles.  Lewis v. Bd. of Educ., 157 Misc. 520, 285 N.Y.S. 164 (1935).  And one 
case struck down the practice.  State ex rel. Finger v. Weedman, 55 S.D. 343, 226 N.W. 348 (1929). 
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The linkage between the Anglo-American Reformation and social 
reform explains how some American Protestants could conclude that the 
excesses of other American Protestants were a fit subject for social 
reform.589  Thus, the Incorporation represents a Protestant undertaking.  
The interests of non-Protestants might converge with the 
Incorporationists, but the latter had the power and set the agenda. 

The national interests that justified reform of the Protestant Empire, 
or of the Tentative Principle, involve law and order and the scientific 
method or modernity.590  National Prohibition proved to be a disaster for 
law enforcement.  Not only did the futile efforts to enforce it create a 
totalitarian spirit in the American law of criminal procedure of which we 
have yet to purge ourselves,591 but they engendered a spirit of lawlessness 
and disrespect for the law among the people.592 

Faith in science may be a dead-end as an article of faith, but the 
scientific method has utility in the struggle for influence and control both 
at home and abroad.  The usages of the scientific method had much to do 
with the outcome of the Great War.  America has always been pragmatic, 
a tradition that traces back to Henry VIII and perhaps even earlier,593 and 
indeed is one of the central truths of the Anglo-American Reformation.  
The scientific method found a natural home in the United States, 
therefore.594  America “won,” the Great War for a variety of geopolitical 
and other reasons, but aptitude for science helped.595  Yet, the world was 
still a dangerous place, with Nazism loose in Germany, Communism loose 
in the Soviet Union, and fascism loose in Italy, Spain, Portugal, Hungary 
and elsewhere.  And, to top it all off, the Japanese were insisting that the 
white world pay them some respect.  The 1920s and the 1930s were, thus, 
not an auspicious time to trumpet and blare Biblical literalism about 
Creation as official educational policy.  A second World War was sure to 
come, and the nation needed to be prepared, both as a community and as 

 
 589. This paradigm explains much about the logic of the American Civil War and subsequent 
developments in race relations.  The question is when, and at what point does racially oppressive 
behavior become “excessive” such that some American Protestants feel obliged to step in and 
reform the Protestant Empire’s rules governing race relations.  But see supra note 586. 
 590. See supra note 587. 
 591. See KENNETH M. MURCHISON, FEDERAL CRIMINAL LAW DOCTRINES: THE FORGOTTEN 
INFLUENCE OF NATIONAL PROHIBITION (1994).  The pedigree of the Kenneth Starr-Robert Ray 
vendetta against William Clinton goes back to the 1920s.  There are remarkable parallels between 
the arrogant elitism of a Walter Lippman and the arrogance of the Drys.  See generally Newsom, 
supra note 59 for a discussion of Lippman’s elitist ideology and its impact in the creation of the 
Independent Counsel Act. 
 592. See LARRY ENGELMANN, INTEMPERANCE: THE LOST WAR AGAINST LIQUOR 148-87 
(1979). 
 593. For the classic work expressing American pragmatism, see WILLIAM JAMES, THE 
VARIETIES OF RELIGIOUS EXPERIENCE: A STORY IN HUMAN NATURE (Martin E. Marty ed., 1982) 
(1902). 
 594. See, e.g., WESLEY C. SALMON, FOUR DECADES OF SCIENTIFIC EXPLANATION (1989) 
(discussing the seminal essay, Carl G. Hempel and Paul Oppenheim, Studies in the Logic of 
Explanation, 15 PHILOSOPHY OF SCIENCE 135 (1948)). 
 595. For a discussion of the disasters that befell America in 1919, see ASINOF, supra note 74. 
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a combatant. 
The practical question became how to engineer the necessary reform 

of the Protestant Empire so that America could face the domestic and 
international challenges that lay before it.  For a number of reasons, the 
United States Supreme Court became the primary instrument of the 
reform of the Tentative Principle, the transformation of the Protestant 
Empire.596 

The idea of “incorporation” may go back to the time of the 
adoption of the Fourteenth Amendment,597 and free speech elements of 
the First Amendment became binding on the states long before 
Cantwell v. Connecticut598 and Everson v. Board of Education599 were 
decided.600  The idea became a handy doctrine for the Court to use to 
assert oracular control601 over the Tentative Principle, to infuse it with a 
new set of meanings.602 

 
 596. It has been suggested that the United States Supreme Court has become America’s 
“Preeminent Ecclesiastical Court.” See supra note 444.  This view may underestimate the 
significance of Marbury v. Madison, 5 U.S. 137 (1803).  The Court’s preeminence may be that of an 
oracle, not a sacralized secular court.  In City of Flores v. Boerne, 521 U.S. 507 (1997), the Court-as-
oracle predominated, even though the substantive question at issue in that case deeply implicated 
fundamental principles of American church-state law.  It is enough to note that the legal or 
constitutional meaning of the Tentative Principle falls within the ambit of Marbury. 
  Whether the legislative and executive branches of the federal government abdicated their 
responsibilities relative to the Tentative Principle is a difficult question, given Marbury and Boerne, 
the answer to which lies beyond the scope of this paper.  It is enough to note that in the 1930s 
certainly the executive branch, and probably the legislative branch as well, had their hands full with 
the New Deal and the creation of the modern regulatory state. 
  Finally, the question of religion and the public schools, which was to become one of the 
primary vehicles for the reform of the Tentative Principle, had already been the subject of litigation 
in a number of American states.  See supra notes 574-80 and accompanying text.  It made sense to 
reform the law in that area in the same way that it had been built–through the courts.  For a 
discussion of the broader social, cultural, and institutional implications of religion in school see 
William W. Boyer, Jr., Religious Education of Public School Pupils in Wisconsin, 1953 WIS. L. REV. 
181 (1953); R. FREEMAN BUTTS, THE AMERICAN TRADITION IN RELIGION AND EDUCATION  187-
212 (1950); V. T. THAYER AND MARTIN LEVIT, THE ROLE OF THE SCHOOL IN AMERICAN SOCIETY 
(1966). 
 597. See Lash, supra note 57.  At the very least, the more flexible doctrine of Due Process 
absorption goes back at least to 1897.  See Chicago, Burlington and Quincy Railroad Co. v. Chicago, 
166 U.S. 226 (1897); Note, Limiting State Action by the Fourteenth Amendment: Consequences of 
Abandoning the Theory of First Amendment Incorporation, 67 HARV. L. REV. 1016 (1954). 
 598. 310 U.S. 296 (1940). 
 599. 330 U.S. 1 (1947). 
 600. See Gitlow v. New York, 268 U.S. 652 (1925). 
 601. See supra note 596. 
 602. The intellectual difficulties of Incorporation, particularly as they relate to the 
Establishment Clause, see, e.g., Lash, supra note 57 at 1086 (stating that “the Establishment Clause 
has been a boon to incorporation’s enemies and an embarrassment to its friends.”), are beyond the 
scope of this paper.  Professor Amar has developed a theory of “refined incorporation” which, 
rejecting both Hugo Black’s absolutism and William Brennan’s selective incorporation, argues that 
in determining whether a given provision of the Bill is “fundamental,” “we must ask whether it is a 
personal privilege–that is, a private right–of individual citizens, rather than a right of the states or 
the public at large.”  AMAR, supra note 574, at 221.  His analysis is helpful, partiularly with respect 
to the views of Black and Brennan. 
  However, Amar fails adequately to consider the implications of cultural or majoritarian 
pan-Protestant coercion.  His analysis also makes it more difficult to treat the Religion Clauses as a 
coherent or unitary whole.  See, e.g., Robert R. Baugh, Applying the Bill of Rights to the States: A 
Response to William P. Gray, Jr., 49 ALA. L. REV. 551, 582 (1998) (arguing that the Establishment 
Clause is a “co-guarantor, with the Free Exercise Clause, of religious liberty.”). 
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Law and order and world wars are large issues.  Yet the 
stubbornness and the ham-handedness of the Protestant Empire on the 
matter of the common schools provide the real test to measure the 
meaning of the Incorporation.  Most commentators believe that the 
Supreme Court’s church-state jurisprudence is neither rational nor 
coherent.603  However, with regard to religion in the common schools,604 
the cases make some sense–they restrain cultural-legal coercion by 
school officials, administrators and teachers, but not, under certain 
circumstances, by public school students.605 

 
  Much of the academic opposition to the incorporation of the Establishment Clauses 
ultimately finds itself in the Locke-Burke-Story tradition: establishment (at the state level) 
coexisting with religious freedom.  See Jonathan P. Brose, In Birmingham They Love the Governor: 
Why the Fourteenth Amendment Does Not Incorporate the Establishment Clause, 24 OHIO N. L. 
REV. 1 (1998) (building on Professor Amar’s text-driven distinction between an individual rights-
based Free Exercise Clause and a federalism-based Establishment Clause); William K. Lietzau, 
Rediscovering the Establishment Clause: Federalism and the Rollback of Incorporation, 39 DEPAUL 
L. REV. 1191 (1990); Note, Rethinking the Incorporation of the Establishment Clause: A Federalist 
View, 105 HARV. L. REV. 1700 (1992). 
  Incorporation, however, is a fait accompli.  See Michael J. Perry, Religion, Politics, and the 
Constitution, 7 J. CONTEMP. LEGAL ISSUES, 407, 412 (1996) (asserting that the doctrine has become 
“a virtual axiom of American political-moral culture.”).  Those who support Incorporation correctly 
note that the Court has failed to work through the implications of the doctrine, see Mary Ann 
Glendon and Raul F. Yanes, Structural Free Exercise, 90 MICH. L. REV. 477, 481-82, 491-92 (1991), 
or to acknowledge the factual basis for Incorporation, see Robert A. Destro, “By What Right?”: The 
Sources and Limits of Federal Court and Congressional Jurisdiction over Matters “Touching 
Religion,” 29 IND. L. REV. 1, 50 (1995) (observing that “[w]hat has largely been ignored in the 
Court’s selective use of history as a guide to the interpretation of the incorporated First 
Amendment is the ‘social fact’ that religious discrimination and prejudice, like their counterparts in 
the field of race and gender relations, have a long an sordid pedigree in this country.”).  Dean 
Destro, of course, is referring primarily to the ham-handedness of majoritarian pan-Protestant 
coercion. 
 603. See Glendon and Yanes, supra note 602, at 478 (stating that Religion Clause jurisprudence 
is “a body of law that has been described on all sides, and even by Justices themselves, as 
unprincipled, incoherent, and unworkable.”). 
 604. The ghost of the Scopes trial still haunts the nation.  Efforts to ban the teaching of 
Evolution, see Epperson v. Ark., 393 U.S. 97 (1968), or to provide “balanced treatment” between 
Evolution and Creation-Science (a Genesis-based theory of creation), see Edwards v. Aguillard, 482 
U.S. 578 (1987), have come to naught.  The world is still an unsafe place, and science still plays a 
major role in making it safer.  Civic virtue does too, and on this score, America has been 
uncommonly weak.  See THIEMANN, supra note 7, at 19-27.  But Creation-Science does not advance 
civic virtue, and it undermines the scientific method.  Epperson and Edwards are sensible decisions. 
 605. McCollum v. Bd. of Educ., 333 U.S. 203 (1948), struck down religious instruction of 
students during school hours in the common schools by teachers selected by the religious groups.  
Engel v. Vitale, 370 U.S. 421 (1962), struck down the reading to students in a public school of a 
prayer drafted by state officials.  Sch. Dist. of Abington Tp. v. Schempp, 374 U.S. 203 (1963), 
invalidated state-mandated Bible reading to students in public schools.  Stone v. Graham, 449 U.S. 
39 (1980), held that a statute requiring the posting of copies of the Ten Commandments in public 
school classrooms was unconstitutional.  Wallace v. Jaffree, 472 U.S. 38 (1985), held that a statute 
authorizing a daily moment of silence for students in the public schools was bad.  Lee v. Weisman, 
505 U.S. 577 (1992), struck down officially sponsored prayer at public school graduation 
ceremonies.  Santa Fe Indep. Sch. Dist., v. Doe, 120 S. Ct. 2266 (2000), held that student-led, student 
initiated (but school-sanctioned) invocation prior to public high school football games violated the 
Establishment Clause. 
  Zorach v. Clauson, 343 U.S. 306 (1952), limited McCollum by upholding a statute 
providing for the release of public school students during school hours to attend religious 
instruction away from the schools.  Bd. of Educ., v. Mergens, 496 U.S. 226 (1990), upheld a federal 
statute that would permit student-led religious groups to meet on school premises during non-
instructional time where the school is a “limited open forum.”  Neither Zorach nor Mergens 
adequately considered the problem of majoritarian coercion as applied to school children.  The 
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One can now construct a Revised Tentative Principle:606  allocate 
much of the work of the Anglo-American Reformation to the states and 
other institutions and not the federal government, but allocate none of the 
work of the Anglo-American Reformation to the officials, administrators 
and teachers in the common schools.  The stark quality of the revision 
captures much of the anger in many quarters over the removal of the 
common schools from the arsenal of the Protestant Empire, save for the 
students themselves, and then only under certain circumstances.  But by 
the same token, the Revision captures the central importance of the 
common schools in shaping the character, morality and belief-system of 
American school children.  In any event, the Revision reflects a 
judgment that the Protestant Empire was simply leaning too hard.  The 
Incorporation, as a Religious Settlement, means that the Protestant 
Empire cannot continue, at least in the public schools, to press as hard 
and as relentlessly as it had grown accustomed to doing.607 

IV.   CONCLUSION 

One cannot gainsay the historical reality of the American 
Protestant Empire. The issue remains its present meaning and 
significance.  Anti-Roman Catholicism is abroad in the land.608  

 
constraints on majoritarianism provided for in these cases may not hold.  Furthermore, the two 
cases, reflecting an accommodationist strain, ensure that there will continue to be some doctrinal 
tension in this small but important corner of church-state law.  Majoritarian religions will continue 
to probe for openings that Zorach and Mergens arguably create.  The two cases, however, reflect 
the fundamental values of the Protestant Empire.  Public school officials, administrators and 
teachers cannot use the common schools in doing the work of the Anglo-American Reformation, 
but school children, “unaided” by those officials, administrators and teachers, can.  See, e.g., Lupu, 
supra note 6, at 743-44 (discussing the impact of Zorach-type released time on public school 
students who did not leave school to go to  religious institutions for religious teaching). 
  The identity of the religious majority is not constant in the cases.  In McCollum, Engel, 
Abington, and Lee, the relevant majority was arguably more than merely “pan-Protestant,” but no 
larger than “Jewish and Christian.”  (The term “Judeo-Christian functions “primarily to repudiate 
the distinctiveness of Jewish faith by assimilating its beliefs and practices to those of the dominant 
Christian tradition,” Thiemann, supra note 2, at 233, and is essentially “a historicist myth,” 
ARTHUR A. COHEN, THE MYTH OF THE JUDEO-CHRISTIAN TRADITION AND OTHER DISSENTING 
ESSAYS, at viii (Schocken ed. 1971) (1957), and, thus, I eschew the term in this context, not meaning 
to characterize the precise nature of a majority in which both Jews and Christians arguably 
participate.) In Stone, Wallace, and Santa Fe, the relevant majority was pan-Protestant.  The 
practical fact, however, remains that Protestants are a majority of the American population, see 
ROOF & MCKINNEY, supra note 3, at 16, and, thus, are likely to be the dominant element of any 
religious majority.  In any event, for a student who is not part of the majority, regardless of its 
composition, the shape of the majority is irrelevant.  And yet, Zorach and Mergens facilitate, if they 
do not invite, student-led majoritarian coercion in the public schools.  
 606. Given the close substantive and procedural relation between social and religious reform 
and Protestantism, there can be no “Final” principle.  See Gregory, supra note 36, at 324. 
 607. The answer to the question how the concern for overreaching plays out in other areas of 
American church-state law lies beyond the reach of this essay.  However, the question provides a 
useful framework for evaluating the work of the federal judiciary under the last of the Anglo-
American Religious Settlements, the Incorporation. 
 608. See Edward McGlynn Gaffney, Jr., Hostility to Religion, American Style, 42 DEPAUL L. 
REV. 263, 279-93 (1992).  Dean Gaffney points to the anti-Roman Catholicism of Justices Black and 
Douglas.  See id. at 282.  See also, ANDREW M. GREELEY, AN UGLY LITTLE SECRET: ANTI-
CATHOLICISM IN NORTH AMERICA 1 (1977) (stating that anti-Roman Catholicism is “the last 



NEWSOM.DOC 2/12/2001  2:45 PM 

2001] The American Protestant Empire 265 

Admittedly, the “culture wars” occupy our attention, and they cut 
across Protestant-Roman Catholic divides.609  But to assume that almost 
500 years of culturally embedded anti-Roman Catholicism has 
disappeared beggars belief.  The more sensible reading is that intra-
Protestant squabbles have merely temporarily eclipsed anti-Roman 
Catholicism. 

Protestantization is a present reality in a way that would warm the 
hearts of Henry and Elizabeth.  There is evidence that a large number 
of lay American Roman Catholics do not believe in the Real 
Presence.610 Once that belief is abandoned, there is little to separate 
Roman Catholics from American Protestants.611  Lyman Beecher’s 
dream that Roman Catholics would be assimilated into the Protestant 
majority may be coming true in just the way for which he had hoped.612  
Pan-Protestantism, as it emerged from the Founding and the two Great 
Awakenings, continues to be a central fact of American religious life.613  
Social reform still dominates American thinking about society.  The 
“culture wars” are but one example.  The continuing problem of race in 
America, particularly as it relates to African-Americans, a problem 
invented by Anglo-Protestants,614 is far from being solved.  It is another 
example of social reform of an Anglo-American Reformation sort. 

 
remaining unexposed prejudice in American life”).  But see Laycock, supra note 31, at 1067-69 
(arguing that anti-Roman Catholicism has dissipated in recent times). 
 609. See Robert N. Bellah and Frederick E. Greenspahn, Catholic Attitudes toward Protestants, 
in UNCIVIL RELIGION: INTERRELIGIOUS HOSTILITY IN AMERICA 92-93 (1987). 
 610. See, e.g., Catholic News Service, Communion-Confusion (July 16, 1997); Catholic News 
Service, Guest Commentary: Views of Real Presence Sound Warning for Church (August 20, 1997); 
Archdiocese of Washington, Cardinal’s Reflections (June 1998). But see Catholic News Service, 
Young Adult Catholics Stress Sacraments, Helping Poor (February 16, 1998).  Other critical aspects 
of the Roman Catholic faith may have fallen by the wayside for large numbers of American 
Catholics.  See Daniel J. Morrisey, The Separation of Church and State: An American-Catholic 
Perspective, 47 CATH. U. L. REV. 11-12 (1997). 
 611. There is a tendency to view Roman Catholicism as merely one more American religion 
with little significance to distinguish it from the various Protestant denominations.  See FINKE & 
STARK, supra note 475. 
 612. See BEECHER, supra note 565 (extolling the protestantizing possibilities of “mingling”). 
 613. A. G. Dickens argues that the puritan heritage: 
 

[C]ontinues to play a striking role in the moral and didactic attitudes of the American 
people.  That often fruitful, often dangerous idealism which sees persons, peoples and 
governments in stark antitheses of good and evil has been widely attributed to this 
persistent tradition.  Certainly, it is far from fanciful to see here the re-entry of 
Puritanism, diluted and half-secularised, upon a new and enormous plane of world affairs.  
Within the same gigantic society, still in process of self-creation, the tradition of the 
English Reformation has merged most fruitfully with the Lutheran and Calvinist revivals 
which had their origins in nineteenth-century Europe.  Perhaps in North America and 
australasia rather than in Europe will a re-grouping of the split forces of the Reformation 
come to shape the future of Christianity and even to embark upon the long task of 
reconciliation with the Catholic world.  Whatever the event, if we seek the relevance of 
the English Reformation to the problems of our own century, we should be wise to let out 
thoughts flow freely outside the British Isles. 

 
DICKENS, supra note 30, at 394. 
 614. See supra note 68. 
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Finally with regard to coercion and suasion, to attrition and 
restraint, the fact of a present Protestant majority615 continues to 
provide one basis for restraint, for reliance on attrition to wear down 
non-Protestants. Equally important, race and racism have facilitated 
American reliance on restraint and attrition.616 

Those who so easily assume that America has shed the Protestant 
Empire617 have failed adequately to consider the facts.  Martin Marty, 
while he himself rejects the present reality of the Protestant Empire,618 
has provided the key to understanding the fact of its present reality.  He 
has made a distinction between active and passive reality.619  Each 
provides a way of understanding presence.  To say that the Protestant 
Empire is a present reality in an active sense means that by its mere 
existence it is the central motive force in the present American national 
experience.  To say that the Protestant Empire is a present reality in a 

 
 615. See ROOF & MCKINNEY, supra note 3. 
 616. See Robert N. Bellah, Conclusion: Competing Visions of the Role of Religion in American 
Society, in UNCIVIL RELIGION, supra note 609.  Bellah is far too optimistic about the treatment of 
religious minorities.  However, the treatment of them has been less oppressive, in relative terms, 
than has been the treatment of racial minorities, especially African-Americans and Native 
Americans.  Thus, Bellah is correct when he states that “Americans have been so preoccupied with 
drawing boundaries between the races that religious boundaries have seemed less important.”  Id. 
at 224. 
 617. See, e.g., Lieder, supra note 473, at 860-61 (arguing that we have seen the end of Anglo-
Protestant hegemony over our American religious, social and political life); Muelder, supra note 
452, at 101 (claiming that “[t]he long pervasive Protestant ethos has progressively been purged from 
many privileged practices at all levels of American institutions.”); Hall, supra note 4, at 12-13 
(viewing the question as one of the “increasing inclusiveness of subjects”); Gerald V. Bradley 
Beguilded: Free Exercise Exemptions and the Siren Song of Liberalism, 20 HOFSTRA L. REV. 245, 
295-96 (1991) (referring to “the undeniable implicit establishment of Protestantism, which persisted 
until well into the twentieth century”); FUCHS, supra note 505, at 53 (implying that we are post-
Protestant Empire because of a decline of anti-Roman Catholicism by the 1980s); Dolan, supra note 
571, at 82-83 (claiming that “[b]y the 1950s the United States was no longer a Protestant nation”); 
Marty, supra note 512, at viii - ix (arguing that white male Protestant hegemony has gone because 
Protestants are not sufficiently “coalescent or cohesive” to dominate as they did earlier).  But see 
FORREST G. WOOD, THE ARROGANCE OF FAITH: CHRISTIANITY AND RACE IN AMERICA FROM THE 
COLONIAL ERA TO THE TWENTIETH CENTURY 223-24 (1990) (arguing that Protestant claims to 
divine sanction have not died out and there has been a “resurgence of the belief that only the 
United States, directed by a Christian God, could save the world from the destruction guaranteed 
by self-inflicted moral degradation.”); Ernst, supra note 2, at 123-34 (arguing, that “[a] Protestant 
hegemony persists”); Note, Bridging the Separation of Church and State: How Rosenberger 
Threatens Religious Liberty, 70 SO. CAL. L. REV. 1049, 1073 (1997) (arguing that “[t]he dominance 
of Christian faiths, and specifically Protestantism is a fact of life in the United States.”); Donald S. 
Lutz, Religious Dimensions in the Development of American Constitutionalism, 39 EMORY L.J. 21, 
40 (1990) (arguing that “[w]e are still effectively a covenanted people.”); Donald E. Miller, 
Postdenominational Christianity in the Twenty-First Century, 558 ANNALS AM. ACAD. POL. & SOC. 
SCI. 196, 197 (1998) (stating that “Christianity is currently undergoing a structural transformation in 
the United States” and that “[i]t is too early to know if we are witnessing a second reformation, or 
whether this transformation might better be classified as another Great Awakening,” but in any 
event the transformation will render distinctions between Roman Catholics, Orthodox and 
Protestants less important); RALPH E. PYLE, PERSISTENCE AND CHANGE IN THE PROTESTANT 
ESTABLISHMENT 95-109 (arguing that “the findings do not support the claims . . . that we have 
entered a post-Protestant age in America,” and evidence that Jews and Catholics “have adopted the 
cultural orientation of the dominant group in no way signals the lessening of a WASP ideological 
centrality; in fact, it provides stunning evidence of its pervasiveness.”). 
 618. See Marty, supra note 617. 
 619. See Marty, supra note 2. 
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passive sense means that the memory of that motive force may or may 
not suffice to inform that experience.  Marty, however, overlooks a 
“Catholic” way of understanding the present reality of the Protestant 
Empire.  By the work of the people (as in liturgy), its presence is made 
real here on Earth, in the center of the American national experience 
and not merely in some spiritual heavenly or otherworldly way by 
means of convoluted dual or parallel transactions.620 

The Protestant Empire is a present reality in either the active sense 
or in the “liturgical” sense that I have supposed, or both.  It is either the 
substance of the American national experience or it is summoned forth 
by the work of the American people, or it is both.  It is a culturally 
embedded reality with almost 500 years of history to shape and form it.  
Those who insist that we live in a post-Protestant Age have a great deal 
of explaining to do.621 

 

 
 620. See supra note 65.  My allusions to transubstantiation are deliberate, and I fully appreciate 
the irony therein.  I do not mean to suggest, however, that the “real presence” of the Protestant 
Empire is a good thing.  I mean quite the contrary.  See supra note 3.  But I do mean that the work 
of the people, including people who are harmed by the Protestant Empire, may make it really 
present.  Avoiding this disaster will be the subject of subsequent essays. 
 621. At the very least, they must show that the factors that gave rise to the Incorporation-as-
Religious-Settlement destroyed the Protestant Empire.  Or they must show that post-Incorporation 
facts, such as the election of John F. Kennedy in 1960 and Vatican II, have destroyed the Protestant 
Empire.  Or they must show that the very logic of the Incorporation itself destroyed the Protestant 
Empire.  They must confront the issues of anti-Roman Catholicism, Protestantization, Pan-
Protestantism, Social Reform and attrition and restraint.  In particular, they must account for 
cultural or majoritarian suasion and coercion and the larger social truth of Protestantism as a 
culturally embedded reality.  They must show that Dickens is wrong when he states, nay, even 
hopes and prays, that the United States may now be (perhaps along with Australia and New 
Zealand) the home of the Anglo-American Reformation.  See DICKENS, supra note 30, at 394. 


