


F reedom of contract is the foundation of the 
American economy and our capitalist soci
ety. Courts can either support or weaken this 

foundation. Legislatures can protect, limit, or elim
inate freedom of contract. 1 Having devoted most of 
my legal career to teaching contracts and property, 
and that unique mix of the two we call "oil and gas" 
law, I have followed with great interest the Kansas 
Supreme Court's regard for freedom of contract. In 
this article I examine how the court has addressed 
difficult personal and commercial contract issues 
during the past fifteen years while remaining true 
to the freedom of contract principle. 2 This article 
also highlights how lawyers can use this freedom to 

benefit their clients. 

I. The Basic Principle 
Contract is the product of an agreement parties 

enter with the expectation courts will enforce the 
agreement as made. "It is an ancient legal maxim 
that contracts freely and fairly made are favorites 
of the law."3 To ensure contracts are the product of 
free will, courts protect the formation process from 
acts of duress, undue influence': and misrepresen
tation.4 Freedom of contract is meaningless if the 
contract is not the product of each party's free will. 
This includes the freedom to make good deals and 
bad deals. It even includes, for example, the liberty 
to adhere to the non-negotiable terms offered by a 
credit card company.5 

Once past the list of formation defects, courts 
readily enforce the informed and uninformed deal. 
Parties to a contract cannot insulate themselves 
from a bad deal by proclaiming they failed to read 
or understand the contract terms.6 As will be seen, 
the unconscionability analysis, when properly ap
plied, provides a principled limit on contract terms 
that are, under certain circumstances, so grossly un
fair as to warrant court intervention. 

II. Formation Principles 
It is easy to make a contract. The parties, by their 

outward appearances, must manifest agreement.7 

In most instances consideration is required. 8 The 
resulting contract may or may not need to be in 
writing.9 

A. The Formation Process 
Freedom of contract includes allowing a party to 

design how agreement will be signified and there
by control the offer and acceptance process. 10 The 
Kansas Supreme Court explored the outer limits of 
the process in Wachter Management Co. v. Dexter & 
Chaney, Inc. 11 

In Wachter the issue was whether software license 
terms were part of the parties' original software 
purchase contract. The court's 4/3 decision resulted 
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from varying interpretations of a letter accompany
ing the proposed contract stating "[t]he proposal 
includes modules and licenses."12 The majority not
ed the software licensing terms were not attached, 
incorporated, or otherwise revealed in the proposal. 
Therefore, the majority held the licensing terms, 
when later presented, were not part of the contract 
but rather an attempt to amend the contract. 13 The 
dissent believed the reference in the cover letter was 
adequate to alert the buyer that licensing terms were 
part of the deal. Alternatively, the dissent believed 
the reference to licenses alerted the buyer it was be
ing offered a "layered contract" requiring two acts 
of assent: the first when the proposal was signed 
and the second when the software was opened and 
used. Another alternative was that acceptance was 
not complete until the buyer assented to the pro
posal and to the licenses. 14 

The parties negotiated for purchase of a con
struction management software system and associ
ated services that culminated in an Oct. 15 written 
proposal from Dexter & Chaney, Inc. (DCI) that 
was signed by Wachter in Kansas on October 17.15 

DCI's offices were in Seattle; DCI was incorporated 
in Washington. Wachter was a Missouri corpora
tion with offices in Kansas. 16 The dispute arose 
from the subsequent shipping and installation of 
the software which was packaged with a "shrink
wrap" agreement stating that "opening this sealed 
disk package" resulted in agreement to the terms 
presented when the software was loaded. 17 Among 
the terms were choice of law and choice of venue 
provisions making Washington law applicable to 
the transaction and requiring "that any disputes 
would be resolved by the state courts in King 
County, Wash." 18 These terms were not mentioned 
in the October 17 contract. 

When software problems arose Wachter sued 
DCI in Kansas for breach of contract and other 
claims. DCI moved to dismiss, asserting improper 
venue based upon the choice of forum clause in the 
software licensing agreement. The district court de
nied DCI's motion, finding the additional software 
licensing terms were not part of the parties' con
tract.19 The Supreme Court affirmed, holding the 
shrinkwrap terms constituted a proposal to modify 
the parties' existing contract that was never express
ly accepted and "Wachter's actions in continuing 
the preexisting contract do not constitute express 
assent to the terms .... "20 

Nationally, a division of authority exists whether 
shrinkwrap terms will be given effect. The point of 
contention is the degree of advance notice required 
to alert the customer that shrinkwrap terms are part 
of the original offer. If the customer is made aware, 
during the contract formation process, that to-be
disclosed software licensing terms are part of the 
deal, the customer can either accede to the revealed 
terms or return the product for a refund. If the 
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customer is not made aware of the terms during the contract 
formation process, the later disclosed terms are deemed to be 
proposals to modify the existing contract that require new as
sent rather than the mere use of the previously contracted-for 
software. 21 

The majority and dissent both allow for broad freedom of 
contract in contract formation. The difference of opinion in 
Wachter is whether the offeror effectively exercised the avail
able freedom. It did not. This is not a failure by the court to 
provide the necessary freedom, it is a failure by the parties to 
use it effectively. The rules for contract formation are simple. 
When, however, they are not effectively used, courts are reluc
tant to fill in the gaps at the critical contract formation stage. 
Because it is easy to make a contract, courts should expect the 
parties to make proper use of the available contract tools to 
effectively manifest their intentions. 

This case also highlights the importance of beginning any 
contract analysis by determining the body of law that governs 
the agreement. In this case the choice was between general 
contract law and Article 2 of the Uniform Commercial Code. 
The substantive contract rules vary considerably between gen
eral contract law and Article 2, particularly when it comes 
to contract formation .22 In Wachter the court applied a pre
dominant factor test to conclude that the contract was a sale 
of goods governed by Article 2 of the U.C.C. The court found 
the contract was predominantly a sale of a software product -
"goods" - with services being incidental to the sale. Therefore, 
the U.C.C. would apply to all aspects of the parties' contract. 23 

B. Policing the Formation Process: 
Too Much Freedom? 

A document that has all the appearances of an agreement 
may be unenforceable because of a defect in the formation 
process, such as fraud or misrepresentation.24 In theory no 
language within the document at issue can be used to avoid 
the defect because a contract was never formed. 25 

The problem commonly arises when a seller of a home 
makes false material statements regarding the condition of the 
home, such as the "dry basement." Two of the four elements 
of a misrepresentation claim are that the statements are false 
and material. 26 To recover, however, the buyer must also prove 
it relied on the statements and that its reliance was reason
able. 27 The issue is whether terms of the challenged contract 
can be used to negate buyer's reliance. The document at issue 
typically contains many disclaimers that the buyer is accept
ing the home "as is" or that buyer is not relying upon anything 
the seller or real estate agent may have said but instead has the 
ability to conduct an inspection. The problem is that often 
the buyer is likely to rely upon the seller's misrepresentation in 
determining whether to make further inquiry. 28 

Nationally, there is disagreement among courts whether 
contract terms tainted by misrepresentation or fraud can be 
used to evaluate the buyer's reliance.29 The Kansas Supreme 
Court, in 2004, addressed fraud and contract formation in 
Alires v. McGehee. 30 The court used terms in the agreement 
to evaluate the buyer's reliance and thereby negated what was 
otherwise a material misrepresentation regarding the dry base-
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ment. The agreement terms instructed the home buyer to in
spect the home and not rely upon the seller's representations. 
It also stated that a failure to inspect constituted a waiver of 
any claims associated with defects that would have been re
vealed by an inspection.3 1 

In Alires the buyer did not have the house inspected because 
the seller's disclosure statement indicated there were no major 
problems with the house.32 "Mr. Alires testified that he did 
not have the foundation inspected because he trusted Mrs. 
McGehee's representation that the basement did not leak."33 

The reliance issue should focus on whether there was any rea
son for Mr. Alires to believe that Mrs. McGehee's statements 
were false or otherwise unreliable. The language of the docu
ment Mr. Alires was induced to sign in response to the rep
resentation should be considered only to ascertain whether 
McGehee was lying or it reveals she knew nothing about the 
subject matter of her representation. For example, it would be 
a duty-to-read issue if the disclosure document stated: "I am 
a liar, don't rely on anything I say" or "I have never seen the 
property so don't rely on anything I say." 

The court instead gave effect to the disclaimer language in 
the tainted document stating: "the Alireses, not only contrac
tually assumed a duty to inspect the property and failed to 
have the property inspected, but the Alireses agreed that if 
they failed to have inspections performed, they waived 'any 
claim, right or cause of action relating to or arising from any 
condition of the property that would have been apparent 
had inspections been performed."' 34 The duty to inspect and 
waiver provisions were designed to insulate the misrepresenta
tions that were part of the same transaction the seller sought 
to enforce. Conceptually it should not be possible for the par
ties to contract that the buyer cannot rely on the seller's state
ments when the focus of the inquiry is the validity of the very 
document containing the inspection and waiver provisions. 
The court elevates form, the document language, over sub
stance, the validity of the document, to impose on the buyer a 
more demanding reliance standard. The court held "it was in
cumbent upon the Alireses to provide evidence that, even if an 
inspection had been performed, the water leakage problems in 
the basement would not have been apparent."35 

The court's approach in Alires runs counter to freedom of 
contract because it permits conduct that corrupts the free will 
associated with the mutual assent required to form a contract. 
In 2011, with Osterhaus v. Toth, 36 the court began to isolate 
its Alires holding. 

In Osterhaus the seller misrepresented the dry basement but 
the buyer had an inspection conducted. Although foundation 
issues were noted in the inspection report, the water problem
was not identified. The court sought to limit Alires to its spe
cific facts but did not question its prior analysis. Instead it held 
that whether a buyer's reliance was reasonable depended upon 
whether a "reasonable inspection prior to purchase" would 
have revealed "a seller's false representation."37 After Osterhaus 
the seller is still able to combine fraudulent representations 
with tainted document language to create a duty to inspect 
that can negate a buyer's fraud and misrepresentation claims. 

In 2013 the court in Stechschulte v. ]ennings38 considered 



another act of fraud by a home seller who failed to disclose 
window problems that allowed water to enter the home. The 
fraud combined false disclosures with the usual document 
language disclaiming liability for disclosures and defects. As in 
Osterhaus the buyer had the house inspected. 39 The inspection 
did not reveal the window problem so the ultimate factual is
sue, as in Osterhaus, was "whether the plaintiff buyer's general 
home inspection was reasonable."40 If it was, and the window 
water problem was not discovered, then the buyer's reliance 
on the false disclosure was reasonable. The major contribu
tion made by the court in Stechschulte is to emphasize that 
the reasonableness of the buyer's inspection must be evaluated 
"in view of the disclosures that were made" and that inquiry 
is "a genuine issue of material fact for trial."41 It appears the 
court is content with letting a jury sort these issues out. The 
predictable outcome when these facts are presented to a jury 
is: liars lose. 

Buyers like those in Alires, Osterhaus, and Stechschulte, 
should not be forced to respond to boilerplate designed to 
protect the real estate industry when a key component of the 
protection mechanism is the seller's disclosure.42 It is an af
front to freedom of contract to give any effect to document 
language that assists a seller's fraudulent acts. 

·" 

Ill. Interpretation Principles 
The greatest threat to freedom of contract arises when a 

court engages in interpretation. Freedom to agree on contract 
terms is meaningless unless courts give terms their intended 
effect. Freedom of contract is therefore a matter of judicial 
grace because justices decide what contract language means. 
Unless the court declares a contract "ambiguous," the jury has 
a very limited role in the process because the meaning of the 
unambiguous contract is an issue oflaw.43 

A. Ambiguity 
Determining whether document language is ambiguous is 

a subjective undertaking often influenced by the desired out
come. I have referred to the ambiguity analysis as one of '"[t]he 
most fickle of the analytical tools used to 'interpret' documents 
• • •• "'44 The fickle nature of the concept is demonstrated by 
opinions of the court where four justices find something is, or 
is not, ambiguous with the other three justices finding other
wise. 45 The ambiguity analysis is particularly outcome-sensi
tive when a finding of ambiguity also triggers an interpretive 
maxim-such as resolving the ambiguity against one of the 
parties. 

Justice Miller alluded to this problem in his dissent in 
Crawford v. Prudential Insurance Company of America46 where 
he noted the plaintiff's sad situation improperly triggered "a 
tortured reading of the clear language of the policy in order to 
impose liability on the health insurer .... "47 In Gilmore v. Su
perior Oil Company48 and Schupbach v. Continental Oil Com
pany, 49 the court first found the lease terms at issue ambiguous 
and then turned to the maxim that "[c]onstruction of oil and 
gas leases containing ambiguities shall be in favor of the lessor 
and against the lessee."50 This was the vehicle for the court to 
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create a better deal for the lessor through interpretation. Jus
tice Fontron, commenting on the court's actions in Gilmore 
and Schupbach, noted the outcome in each case "offends my 
sense oflogic .... "5' As discussed below, the current court has 
returned to logic, and principle, by refusing to ignore contract 
language to improperly favor one party over the other. 52 

An ambiguity analysis is often used to determine whether 
courts can consider extrinsic evidence to ascertain the mean
ing of a contract. This too is often impacted by the desired 
outcome. If the contract is declared "ambiguous" the evidence 
comes in; if it is unambiguous, it is excluded. The ambiguity 
predicate for certain applications of the parol evidence rule 
ensures the rule is as subjective and unpredictable as the am
biguity analysis. 53 

B. Implied Terms 
Implied terms are particularly vexing when dealing with the 

oil and gas lease. Professor Maurice Merrill devoted a treatise 
to the topic with the mission of developing a contract inter
pretation theory that allows courts to modify or ignore express 
terms of the lease contract. 54 Professor Merrill advocated for 
"radical departure" from freedom of contract to allow courts 
to treat oil and gas leases as though they were unconscionable 
contracts and subject to a judicial rewrite to enhance the les
sor's position.55 Professor Merrill adopts an implied in law ap
proach to implied covenants that gives courts a free-ranging 
interpretive license to rewrite the oil and gas lease as it sees fit. 
As Merrill candidly notes: "the implied covenant is a fiction, 
used like other fictions by the law in order to achieve a desired 
result."56 Merrill thought this was necessary because the les
see usually selected the lease terms and therefore the contract, 
as written, would offer little to protect the lessor. 57 Although 
Merrill personally felt the oil and gas lease was an unconscio
nable contract, courts had already held the common forms of 
oil and gas lease were not unconscionable. 58 

The Kansas Supreme Court considered and rejected Pro
fessor Merrill's implied-in-law approach in Smith v. Amoco 
Production Company.59 Commenting on the Oklahoma Su
preme Court's prior rejection of Merrill's approach, the court 
in Amoco stated: 

The Indian Territory Court observed in 1941 that 
it had found no support for Professor Merrill's im
plied in law doctrine in the adjudicated cases ... 
. Sixty years later, based on the briefing here, we 
share the same observation. We choose to join 
Oklahoma, Texas, and Montana in holding that 
the covenants are implied in fact. Our holding fol
lows the early development of oil and gas law in 
Kansas. [citing Brewster v. Lanyon Zinc Co., 140 F. 
801 (8th Cir. 1905) and Howerton v. Gas Co., 91 
Kan. 553, 106 P. 47 (1910).] 60 

Commentators have asserted the implied-in-law vs. im
plied-in-fact analysis is of little significance. Most recently it 
has been stated: "The difference has had little effect on case 
outcomes."61 They are wrong. Although a court may not use 
the implied-in-law or implied-in-fact terminology, its analysis 
of interpretative issues is fundamentally impacted by whether 
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it pursues an implied-in-law versus implied-in-fact approa~h. 
I believe it is the most important inquiry when interpretmg 
oil and gas lease obligations. The choice is between in~e~pre:
ing what the parties have expressly agreed to, and g1vmg_ It 
effect in the implication process, or ignoring what the pames 
have expressly agreed to in favor of a "better" contract of the 
court's making.62 One approach honors freedom of contract 
while the other destroys it. Few things could be as significant 
to freedom of contract. 

The process of implication is designed to deal with the 
"omitted term" in a contract. When a contract fails to address 
a matter, courts will be called upon to provide the omitted 
term. Freedom of contract principles require that the omitted 
term adopted by the court be consistent with the parties' o~h
er contract terms. This means the implication process begms 
with looking to the contract terms to answer the question. If 
the express terms do not address the matter, th_en the ~o~rt 
will fashion an implied term that fills the gap while rema1010g 
true to the intent of the parties as gleaned ftom the express con
tract terms. This is the implied-in-fact approach. The implied
in-law approach is much simpler. First the court declares an 
omitted term exists and then fashions an implied term that 
changes the contract's express allocation of risks and rewards 

fh , h · 63 in order to benefit a party o t e courts c oos10g. 
Under an implied-in-law approach courts merely make up 

whatever terms they think are "fair" or "more fair," and im
pose them on the contracting parties.64 In the oil and gas con
text the process often requires the court to ignore troubleso~e 
express terms in the oil and gas lease. For example, terms_ m
dicating the lessee's marketing efforts, and royalty calcu~anon, 
can be satisfied by selling oil or gas on the leased p-rem1ses OT 

"at the well." Because extracted oil and gas increase in value as 
they move downstream from the leased premises, lessors will 
seek to have their royalty calculated on higher downstream 
values instead of the value on the lease.65 Therefore, a produc
er's royalty payments are often challenged by lessors because 
they reflect proceeds or values "at the well" instead of at an 
interstate pipeline or other marketing facility miles from the 
leased land. Using an implied covenant to market theory, les
sors in Colorado have been successful at negating express lease 
language that indicates royalty values are to be determined "at 
the well."66 Using an implied-in-law approach, the Colorado 
Supreme Court determined "at the well" and similar language 
had no meaning. Therefore a judge or jury could impose new 
obligations on lessees to pay royalty on values only obtainable 
downstream from the leased premises.67 

The Kansas Supreme Court, in Fawcett v. Oil Producers, Inc. 
of Kansas, 68 rejected Colorado's implied-in-law approach by 
refusing to ignore express "at the well" lease language in de
fining the content of the implied covenan_t to ~arket.69 ~e 
court instead held that the content of the implied market10g 
covenant must be consistent with the intent of the parties as 
revealed by the express terms of the lease. 70 This analysis is 
wholly consistent with freedom of contract p~i~ciples becau~e 
it gives effect to the express terms of the parties a~r~ement 10 
defining the implied terms. One commentator, crmcal of the 
court's analysis in Fawcett, uses 78 pages and 289 footnotes 
to argue that "at the well" does not mean "at the well."7 1 That 
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can only be the case if Merrill's implied-in-law t~e?ry is use?. 
The Kansas Supreme Court wisely rejected Mernll s theory 10 
Smith v. Amoco Production Company72 and the wisdom of the 
court's holding in Smith is borne out in Fawcett. 

IV. Competing Public Policies 
In Pfeifer v. Federal Express Corporation73 the Ka?sas Su

preme Court had to balance freedom of contract agamst _p_ro
tecting employees from retaliatory discharge for exerosmg 
workers compensation rights.74 In her employment contract 
with Federal Express, Pfeifer agreed to bring any claim she 
may have against Federal Express "within the time prescribed 
by law or 6 months from the date of the event forming the 
basis of my lawsuit, whichever expires first. "75 KS.A. 60-513(a) 
( 4) provided for a 2-year statute of limitations; the cont~act 
provided for a 6-month contractual limitations period. Pfeifer 
brought suit 15 months after she was fired. 76 The federal dis
trict court held the action was barred by the contract terms, 
Pfeifer appealed, and the issue was presented to the K~ns~s 
Supreme Court as a certified question from the 10th C1rcmt 
Court of Appeals.77 

The court held the statutory 2-year period to bring suit 
could not be shortened by contract. There was a "strongly 
held public policy interest at issue" that transcended the free
dom to contract of not only Federal Express but also Pfeifer.78 

Allowing Pfeifer to agree to a shor~ened perio? t~,- bring a 
workers compensation retaliatory discharge claim impedes 
the enforcement of that right and the public policy underly
ing it."79 This she could not do because "our legislature has 
provided 2 years to bring a cause of action that protects ~he 
exercise of statutory rights under the Workers Compensation 
Act."80 Enforcing these sorts of claims, brought within the 
2-year statute of limitations, is something of interest to the 
public iQ-general. As the court put it: "we must consider the 
impact such agreements would have on the deterrent effect 

. h f . "8' underlymg t e cause o acnon. 
The court, however, rejected a total prohibition on the 

ability to shorten a statutory limitations period by contract. 
KS.A. 60-501 states: "The provisions of this article govern the 
limitation of time for commencing civil actions, except where 
a different limitation is specifically provided by statute." After 
analyzing the history of 60-501, the court concluded: "The 
plain language of KS.A. 60-501, however, ~oes not preclude 
parties from entering into contracts shorten10g the statute of 
limitations period set out in statutes."82 Nor did the court find 
any sort of implied prohibition. 83 

The Pfeifer holding imposes a limit on freed~~ of contr~ct 
while at the same time defining vast opportunmes to exercise 
freedom of contract. Pfeifer informs that it is possible to con
tractually limit the time period for bringing suit - so long as it 
does not conflict with a "strongly held public policy."84 This is 
an important freedom that lawyers must consider when coun-
seling clients. . . 

A similar degree of precision, designed to ma10ta10 freedom 
of contract while accommodating a competing public policy, 
was employed by the court in Frazier v. Goudschaal. 85 This case 
involved a "co-parenting agreement" between the mother of a 
child and her partner that was entered into when the mother 



was artificially inseminated. 86 The partner was not the sperm 
donor and by law the donor had no parental rights. 87 When 
the biological mother and her partner separated, the partner 
sought to enforce the child visitation terms of the contract; 
the biological mother argued the contract was against public 
policy and unenforceable.88 

The court refused to invalidate the contract on any general 
policy notion but instead focused on the contract terms that 
implicated precise public policies. The court held the biologi
cal mother of the children had it within her power to "share 
custody with another ... so long as it is in the best interests 
of the children."89 The only public policy the court found im
plicated was protection of the children involved. Therefore, 
the court held the co-parenting agreement was valid and re
manded the case to the district court to "further explore the 
best interests of the children and, in that regard, to appoint 
an attorney to represent the children's interests."90 The court 
also observed that the children had rights in the co-parenting 
agreement as third-party beneficiaries.91 

The court in Frazier, as in Pfeifer, is careful to preserve the 
parties' freedom of contract to the extent it does not conflict 
with a well-defined public policy. In each case the court's 
holding is crafted to preserve freedom of contract to the great
est extent possible while fully accommodating the •compet
ing public policies. For example, in Pfeifer, had the employee's 
cause of action not related to her retaliatory discharge claim, 
the six-month limit for bringing suit would most likely have 
been enforced. In Frazier the co-parenting agreement is fully 
enforceable between the biological mother and her partner so 
long as the terms are in the best interest of the children. 

Dicta in Pfeifer suggests the court may still have freedom of 
contract issues with the 6-month limit, even when not associ
ated with, a "strongly held public policy." The court stated: 
"Notably, Pfeifer does not allege the contractual provision at 
issue is unconscionable, the product of unequal bargaining 
power, or that the agreement was an adhesion contract. We do 
not address what impact, if any, such allegations might play 
in another case of this type."92 This statement is troubling be
cause "unequal bargaining power" or "an adhesion contract" 
are not grounds for refusing to enforce a contract. Unconscio
nability, however, is. 

V. Unconscionability: 
Protecting Freedom of Contract 

Unconscionability offers a principled analysis to police 
contracts instead of unprincipled creative interpretation.93 

Unconscionability analysis requires courts to address gross 
unfairness issues in a frank and deliberate manner.94 The Uni
form Commercial Code and the Restatement (Second) of Con
tracts have similar unconscionability provisions requiring that 
contract conscionability be evaluated based upon the circum
stances existing "at the time the contract is made."95 If the 
contract is found to be unconscionable, the court can refuse 
to enforce the contact, refuse to enforce an unconscionable 
term, or limit application of an unconscionable term to avoid 
an unconscionable result.96 

My pick for the worst contract law decision ever issued by 
the Kansas Supreme Court is an unconscionability decision.97 
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It was decided with the court's 1993 and 1995 opinions in Kan
sas Baptist Convention v. Mesa Operating Limited. 98 The court 
violated the basic requirement that conscionability be evaluated 
at the time the contract was made, in this case 1952. This fun
damental error was grossly compounded by the court's failure 
to properly adjust what it deemed to be the unconscionable 
portion of the contract - resulting in a $1.9 million windfall 
to the assignee Hugoton Energy Corporation. 99 Mesa's rights 
were created by a long-term negotiated agreement where each 
party was represented by competent counsel and the contract 
was profitable to the Convention for over 36 years. wo Unfor
tunately for Mesa, the contract was re-written by the court, 
under the guise of unconscionability, when market conditions 
made it no longer a good deal for the Convention. 101 

The present court has not relied upon the unconscionability 
analysis in Kansas Baptist Convention. wz Hopefully the deci
sion will remain nothing more than a bad moment for a prior 
court that thought it was being "fair." It is, however, a useful 
reminder that unconscionability is a dangerous tool with the 
capacity to destroy freedom of contract when not used prop
erly. 

For a principled analysis, there must be a working defini
tion of unconscionability so courts know when it is proper to 
intervene and write a different contract than the one created 
by the parties. Although the Uniform Commercial Code does 
not define unconscionability, the comments to § 2-302 offer 
guidance. "The principle is one of the prevention of oppres
sion and unfair surprise ... and not of disturbance of allo
cation of risks because of superior bargaining power." 103 The 
comments also instruct: "The basic test is whether, in the light 
of the general commercial background and the commercial 
needs of the particular trade or case, the clauses involved are 
so one-sided as to be unconscionable under the circumstances 
existing at the time of the making of the contract." 104 

The comments to Restatement (Second) of Contracts § 208 
offer a description that reflects the path unconscionability 
cases have taken: "A bargain is not unconscionable merely be
cause the parties are in unequal bargaining position, nor even 
because the inequality results in an allocation of risks to the 
weaker party." 105 Instead the situation must be so aggravated 
as to approach duress resulting in terms that are so oppressive 
as to defy any real assent. As the Restatement notes: "[G]ross 
inequality of bargaining power, together with terms unreason
ably favorable to the stronger party, may confirm indications 
that the transaction involved elements of deception or com
pulsion, or may show that the weaker party had no mean
ingful choice, no real alternative, or did not in fact assent or 
appear to assent to the unfair terms." 106 Often the substantive 
"oppression" is coupled with procedural "unfair surprise" be
cause of the way the contract terms are presented - this is the 
"deception" component of the equation. 107 

The Restatement identifies the following unconscionability 
indicators: (1) it is unlikely the weaker party will be able to 
fully perform the contract; (2) the stronger party recognizes 
the weaker party will be unable to obtain substantial benefits 
from the contract; and (3) the stronger party has knowledge the 
weaker party is unable to protect its interests due to "physical 
or mental infirmities, ignorance, illiteracy or inability to un-
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derstand the language of the agreement, or similar factors." 108 

This is in line with the Kansas Supreme Court's description of 
unconscionability: "It is directed against one-sided, oppressive 
and unfairly surprising contracts, and not against the conse
quences per se of uneven bargaining power or even a simple 
old-fashioned bad bargain." 109 

VI. The Class Action: 
Destroying Freedom of Contract 

Until recently the class action procedural device has been 
routinely used to destroy freedom of contract. When contract 
terms and factual contexts are not identical, the class action 
allows the class representative to substitute its contract terms 
and factual situation for those of all class members. It thereby 
negates terms not only favorable for the defendant but also for 
class members with contract terms and a factual story superior 
to those of the class representative. 

In the oil and gas context Kansas courts have certified classes 
to litigate royalty disputes as though the oil and gas lease was 
just another credit agreement from a credit card company. 110 

Instead of being an adhesion contract with American Express, 
the oil and gas lease is frequently the product of face-to-face 
negotiation resulting in documents that vary from lease to 

lease is significant ways. 111 Lawyers are frequently involved 
on both sides of the transaction. The landowner ultimately 
has the upper hand in the leasing transaction because there 
is no obligation to lease and there is often intense competi
tion for unleased acreage. The Kansas Supreme Court has not
ed: "There is no standard form for an oil-and-gas 'lease."' 11 2 

Which means "[e]ach instrument must be interpreted in the 
light of its own peculiar provisions." 11 3 

The typical justification for disregarding lease contract dif
ferences is that the lessee employs a uniform interpretation 
for payment purposes thereby itself ignoring contract differ
ences. But, as with any contract, the contract terms must be 
consulted when a breach is alleged. The lessee may be over
paying, underpaying, or paying correctly. Liability exists only 
when the payment is an amount less than that required by a 
lessor's specific contract. To answer that question, one must 
consider the parties' specific contract and facts, not those of 
a non-party class representative strategically selected by class 
counsel. The U.S. Supreme Court recognized this reality in 
Wal-Mart Stores, Inc. v. Dukes. 11 4 

In Wal-Mart the court focused on the ability to arrive at 
"common answers" to "common questions" raised by the 
proposed class. Prior to Wal-Mart, courts tended to find 
commonality from common questions without regard 
for '" [d] issimilarities within the proposed class"' that 
have '"the potential to impede the generation of common 
answers. "' 11 5 Therefore, merely asking whether the lessee 
breached the oil and gas lease by a uniform approach to roy
alty calculation cannot be answered when the lease contracts, 
and the underlying facts, are not identical. Courts must con
sider individual contract terms and the facts that impact ap
plication of the terms. This analysis was applied in Wallace B. 
Roderick Revocable Living Trust v. XTO Energy, Inc., 11 6 where 
the 10th Circuit Court of Appeals held the district court 
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abused its discretion in certifying a class of lease royalty own
ers because XTO used a "uniform payment methodology." 11 7 

To illustrate how the class action procedural device can ne
gate contract terms, consider a lessee and lessor with an alter
native dispute resolution clause in their oil and gas lease. The 
clause requires the lessor to give the lessee advance notice of a 
dispute so the parties can try and negotiate a solution, or the 
lessee can cure the breach and avoid litigation. Many leases in 
Kansas contain a clause similar to the following: 

In the event lessor considers that the lessee has 
failed to comply with any obligation hereunder, ex
press or implied, lessor shall notify lessee in writing, 
specifying in what respect lessor claims lessee has 
breached this lease. The service of such notice and 
elapse of sixty (60) days without lessee meeting or 
commencing to meet the alleged breaches shall be a 
condition precedent to any action by lessor for any 
cause. If, within sixty (60) days after the receipt of 
such notice lessee shall meet or commence to meet 
the breaches alleged by lessor, lessee shall not be 
deemed in default hereunder. 11 8 

Most oil and gas leases encountered in Kansas, however, do 
not contain such a clause. Can the clause be eliminated from 
the parties' contract by some third party bringing a class ac
tion relying on a class representative's lease that does not con
tain the clause? What if the lease contains variations that relate 
to the calculation of royalty that is the focus of the lawsuit? 
What if material facts associated with the lease are different 
from those of the class representative? These significant free
dom of contract issues are typically ignored by courts desiring 
to give the class, and class counsel, their "day in court." 

The practical effect of a certification order is it increases the 
risk of an unfavorable decision; thereby increasing the settle
ment value of the dispute. Many royalty cases in Kansas have 
been settled for large sums of money because the aggregated 
value of hundreds or thousands of contracts, combined with 
an aggressive theory of liability, created financial risks the de
fendants were ultimately unwilling to accept. In Kansas alone 
tens of millions of dollars have been paid to settle royalty class 
actions; payments that turned out not to be justified by the law 
but fully justified by the risk created by class certification. 119 

VII. Conclusions 
The Kansas Supreme Court is the guardian of freedom of 

contract. It must be vigilant that this freedom is not inadver
tently compromised by rulings that are outcome-driven in
stead of policy-driven. When freedom of contract clashes with 
other policies, the court has acted to ensure competing poli
cies are properly accommodated. When freedom of contract 
must yield to a competing policy, the court has been careful 
to define the preempted area to avoid unnecessarily restricting 
freedom of contract. It is often a difficult and delicate task, 
but the Kansas Supreme Court has done it remarkably well 
during the 15-year time frame examined for this article. Con
tract law is alive and well in Kansas. It is up to lawyers practic
ing in Kansas to ensure this freedom is exercised to realize its 
full potential for their clients. 120 ■ 
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