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I. ROYALTY CALCULATION AND THE ELUSIVE MEANING OF 

"AT THE DAMN WELL" 

The Kansas Court of Appeals, in Fawcett v. Oil Producers, Inc. of 
Kansas,! discovered yet another way to negate the "at the well" lan
guage in the parties' oil and gas leases. Oil Producers, Inc. of Kansas 
(OPIK) is a small Kansas oil and gas producer. The areas where it 
produces gas are served by a network of pipelines operated by "mid
stream" companies.2 OPIK sells its gas, at or near the wells where 
produced, to a midstream company using a gas sales contract that is 
the product of an arm's-length transaction. OPIK then takes the 
money it receives from the midstream company and pays 1/8th to its 
royalty owners.3 OPIK's oil and gas leases state: "The lessee shall pay 
lessor as royalty 1/8 of the proceeds from the sale of gas as such at the 
mouth of the well where gas only is found .... "4 Another lease docu
ment provided for "one-eighth (1/8) of the proceeds if sold at the 
well .... "5 

* Norman R. Pozez Chair in Business and Transactional Law and Director, 
Washburn Oil and Gas Law Center, Washburn University School of Law. 

1. See Fawcett v. Oil Producers, Inc. of Kan., 306 P.3d 318 (Kan. Ct. App. 2013), 
review granted. 

2. Id. at 320. OPIK entered into gas purchase contracts with four midstream 
companies: ONEOK Midstream Gas Supply, L.L.c.; Duke Energy Field Services, LP; 
Unimark L.L.C.; and DCP Midstream, LP. Id. 

3. Id. at 319. OPIK's interests are perfectly aligned with those of its royalty own
ers. Whatever OPIK receives from its gas purchasers will reflect the value of OPIK's 
7/8ths of the proceeds as well as the 1I8th due its royalty owners. Id. 

4. Id. at 320. 
5.Id. 
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The problem for the court in Fawcett, and ultimately for OPIK, was 
that the gas sales contracts were structured so that instead of merely 
receiving the value of the gas at the wellhead, OPIK, and its royalty 
owners, were able to participate in higher downstream values ob
tained by the midstream company. This was accomplished through a 
pricing formula in the gas sales contracts that based the midstream 
company's gas purchase price on its downstream resale price, minus 
the costs incurred to move the gas from the wellhead sales point to the 
downstream resale point.6 This pricing formula also allowed the par
ties to avoid a price pinch by making the sales price reflect the current 
market value of the gas when it was sold. 

The trial court, and the court of appeals, held that OPIK breached 
its oil and gas leases by underpaying royalties to the extent the mid
stream companies deducted costs through the gas contract pricing 
formula? Therefore, to properly pay royalties in this situation, OPIK 
must take all the proceeds it receives from the midstream companies 
and then add to those proceeds amounts the midstream company ex
pended to obtain the enhanced downstream prices. The result is that 
OPIK must pay royalty on gas sales prices it did not, and could not, 
receive for its gas. 

The court stated the issue as "whether the royalty payments are to 
be computed on the gross proceeds of gas sales at the well or on gross 
proceeds of gas sales at the well less cost of the stipulated price adjust
ments contained in the gas purchase agreements between OPIK and 

, the gas purchasers."s The problem with this statement is that the only 
"gross proceeds" available to OPIK were the "gross proceeds" it re
ceived from its gas purchasers. Those were the "gross proceeds" at the 
well, which were the product of the "stipulated price adjustments." 
OPIK in fact paid royalty based upon the "gross proceeds of gas sales 
at the well." The court created a category of "gross proceeds" that 
never existed and then held that was the basis on which OPIK must 
calculate its royalty. 

The court created a hypothetical sales transaction that yielded a hy
pothetical number on which royalty must be calculated. The court's 
reasoning, as might be expected, is based upon the implied covenant 
to market. The court noted the "implied duty to market is one that is 
implied in law and the only way to defeat the implied duty to market 
is by express language in the lease showing a contrary intent. ,,9 This is 
followed by the observation that nowhere in the oil and gas leases 
does it say the gas purchaser, or anyone else, can deduct compression, 
gathering, and other expenses to calculate royalty. to The court then 

6. [d. 
7. [d. at 326. 
8. [d. at 321. 
9. [d. at 325. 

10. [d. 
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concluded: "Under the implied duty to market rule, OPIK cannot 
charge to the royalty owners any expenses to make the gas 
marketable." 11 

The court never addressed at what point the gas became a marketa
ble product. This is the critical element of any implied-covenant-mar
ketable-product analysis. However, the court's opinion suggests it 
believed the gas was marketable "at the well." The court found: 

The gas under these oil and gas leases, was sold at the well under 
the gas purchase contracts between OPIK and the gas purchasers. 
Therefore, the geography of the sale of gas was at the well and the 
geography for the computation of the royalty was also at the well. l2 

This was not careless language; the court repeated the observation in 
concluding its opinion stating: 

Here, the language used in the leases valued the gas at the well. 
Moreover, the leases obligated OPIK to market the gas at the well. 
Under Kansas law, the leases make it clear that the royaltl is to be 
computed on the gross proceeds of gas sales at the well. l 

Applying the court's statements, OPIK properly paid royalty on its 
wellhead sale by tendering the "proceeds" it received. Although the 
court added the term "gross" proceeds, regardless of how they are 
characterized, OPIK paid royalty on all the "proceeds" and "gross 
proceeds" it obtained for the sale of the gas at the wellhead. 

If the gas were marketable at the wellhead, then the court's real 
concern was that OPIK violated its implied covenant to market by 
entering into a gas sales contract with inadequate terms. To determine 
whether entering into the gas contract violated an implied obligation, 
the court would need to apply the prudent operator standard to test 
OPIK's actions.l4 The court's opinion does not address the prudent 
operator standard or whether OPIK's gas sales contracts were pru
dently entered. 

Instead of evaluating the prudence of the gas sales contracts, the 
court declared: "Because no special provision in the leases allowed 
OPIK to compute royalties based on the gross proceeds of gas sales at 
the well less the cost of the stipulated price adjustments contained in 
the gas purchase agreements, we determine that OPIK's arguments 
fail."l5 The court, with the benefit of hindsight, created a level of 
drafting precision that could only be obtained with the benefit of the 
court's opinion. The practical effect of the court's holding is that 
OPIK must pay royalty based upon proceeds at some undefined 

11. Id. at 326. 
12. Id. at 321. 
13. Id. at 326. 
14. Robbins v. Chevron U.S.A., Inc., 785 P.2d 1010, 1016 (Kan. 1990) (Challeng

ing the terms of gas contract requires evaluation of "what an experienced operator of 
reasonable prudence would have done under the facts existing at the time."). 

15. Fawcett, 306 P.3d at 326. 
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downstream location where the midstream company resells the gas. 
One thing is clear: OPIK is not being permitted to pay royalty based 
upon proceeds "at the well." Instead, it is most likely being forced to 
pay royalty based upon proceeds "at the interstate pipeline." 

Through the magic of the implied covenant to market, the express 
"at the well" terms of the oil and gas leases are negated by the court 
and replaced with the obligation to pay royalty on downstream values 
at locations anywhere but "at the well." The injustice is particularly 
pronounced in this case. OPIK contracted for the right to pay royalty 
based upon wellhead values. OPIK entered into arm's-length gas sales 
contracts to sell its gas at the well. Now, after the fact, OPIK finds 
itself the target of a class action lawsuit seeking to make it pay royalty 
on hypothetical downstream transactions that do not exist and were 
never available to OPIK. Even when the court acknowledged that 
OPIK's royalty obligations are to be based on wellhead transactions, 
the court then created a hypothetical wellhead transaction that simply 
does not exist-and holds it must pay damages to all its royalty own
ers, dating back to 1996,16 based on proceeds it never received, and 
could never receive.17 

When courts contort their analyses to avoid giving effect to simple 
language like "at the well," they are most likely motivated by a belief 
that the oil company should give more money to the royalty owner.18 
That should not be possible when the contract terms provide for an 
"at the well" royalty calculation. Freedom of contract is still an impor
tant principle in American jurisprudence, at least in most states. So, 
where should royalty have been calculated in this case? "At the damn 
well," of course. 

II. THE RULE OF CAPTURE RETURNS TO THE KANSAS GAS 

STORAGE RESERVOIR 

Natural gas, once lawfully extracted from the ground, becomes the 
personal property of the lessee that has "captured" the gas.19 In 1985 
the Kansas Supreme Court addressed ownership of previously cap
tured gas that is injected into an underground storage facility and 
thereafter migrates into portions of the storage reservoir not owned or 
leased by the storing entity. In Anderson v. Beech Aircraft Corp., 
Beech injected gas it owned into its underground storage reservoir. 
Although the storage reservoir went under Anderson's land, Beech 
had not acquired any right to store gas under Anderson's land.20 

When Anderson drilled a well on its land and began producing and 

16. Id. at 319. 
17. Wellhead location gas should fetch proceeds that reflect the wellhead location. 
18. See David E. Pierce, Royalty Jurisprudence: A Tale of Two States, 49 WASH

BURN L.J. 347, 362 (2010). 
19. Lanyon Zinc Co. v. Freeman, 75 P. 995, 997 (Kan. 1904). 
20. Anderson v. Beech Aircraft Corp., 699 P.2d 1023, 1031 (Kan. 1985). 
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selling the injected Beech gas, Beech sued. The court held the situa
tion was governed by the rule of capture and therefore Anderson 
could produce the gas from the well it properly completed on its land. 
In Union Gas System, Inc. v. Carnahan, the court extended the Ander
son holding to a storage facility owned by a public utility?! In Union, 
however, the court created new risk for the landowner's self-help cap
ture remedy by holding that if the property is condemned, the land
owners will only be compensated for the native gas beneath their land. 
They will not be compensated for any gas that migrated into their 
land.22 Also, once the condemnation process is initiated, the landown
ers can no longer extract the gas beneath their property?3 

The gas storage industry response to Anderson and Union was to 
seek corrective legislation with the enactment of K.S.A. § 55-1210, 
which took effect July 1, 1993.24 This law confirmed that gas placed in 
storage was personal property and remained the sole property of the 
injector as long as it remained within the authorized storage bound a
ries.25 However, if the gas migrated within the reservoir into areas not 
subject to the injector's storage rights, the injector would lose title to 
the gas unless it could "prove by a preponderance of the evidence that 
such gas was originally injected into the underground storage."26 

The Court in Northern Natural Gas Co. v. ONEOK Field Services 
Co., upheld a trial court ruling that the term "adjoining land," as used 
in 55-1210(c), defined the specific area in which the protections of 55-
1210 would operate.27 Therefore, if the injected gas migrated beyond 
the authorized reservoir storage area, into "adjoining land," 55-
1210( c) would operate to protect the injector by allowing it to identify 
and recover its gas. However, if the gas migrated beyond "adjoining 
land," 55-1210(c) would offer no protection and owners in the non
adjoining land can exercise their capture rights to produce, and gain 
title to, injected gas produced from their land. The trial court found, 
and the Supreme Court affirmed, that production of injected gas from 
wells located two-to-six miles from the existing authorized gas storage 
boundaries was not production from "adjoining property."28 

The Court's focus on "adjoining land" in a connected geologic 
structure is artificial and unworkable. In one sense, everything is "ad-

21. Union Gas Sys., Inc. v. Carnahan, 774 P.2d 962, 967 (Kan. 1989). 
22. Id. at 968. 
23.Id. 
24. See KAN. STAT. ANN. § 55-1210 (2005). 
25. Id. § 55-1210(a) (injected gas remains property of injector), § 55-121O(b) (gas 

not subject to rule of capture). 
26. Id. § 55-1210(c)(I). Subsection (c)(2) provides authority to conduct tests to 

ascertain whether the gas is injected gas. Subsection (c )(3) provides for compensation 
to the landowner for the unauthorized storage. 

27. N. Natural Gas Co. v. ONEOK Field Servs. Co., 296 P.3d 1106 (Kan.), cert. 
denied, 134 S. Ct. 162 (2013). 

28. Id. at 1121-24. 
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joining" in a connected, dynamic, reservoir that, by definition, has 
good porosity and permeability to allow gas to be injected and pro
duced with ease. Unfortunately, the Legislature chose to try and de
fine subsurface rights using surface rights terminology. In the 
subsurface context, adjoining would include any property that can im
pact the authorized storage area. This would seem to be the primary 
function of the "preponderance of the evidence" requirement. As the 
gas moves farther in the reservoir away from the authorized storage 
area, it will become more difficult to meet the burden of proof that 
the gas is injected gas. The court in Northern established an additional 
and ill-defined limit on the injector's 55-1210(c) rights. In each case, 
even when the gas remains within a limited storage reservoir struc
ture, the injector must first establish the gas has not migrated beyond 
"adjoining land." If it has, then immediate condemnation will often be 
the only viable remedy. 

The Court affirmed a literal interpretation of the term, as opposed 
to a contextual interpretation, and thereby negated a major compo
nent of the statutory scheme. The Court will now have the opportu
nity to define the limits of "adjoining property." For example, if a 
landowner owns a section of land, with the south boundary of the sec
tion abutting the authorized storage area, could the landowner convey 
the north half of the section to someone else and have the north half 
of the section become non-adjoining property? What if the division of 
the section took place prior to enactment of the statute? What if it 
took place prior to any knowledge that injected gas had migrated 
under the section of land? The·Court seems to adopt the concept that 
a section of land is the extent of adjoining land.29 It is doubtful the 
Legislature intended the ownership of injected gas to turn on these 
sorts of artificial surface-boundary issues. It seems more likely the in
tent was that ownership would turn on the injector's ability to carry its 
burden of proof that gas found within the reservoir, wherever it may 
be found,30 is injected gas. Although using the term "adjoining land" 

29. In considering the scope of the testing provisions found in subsection (c)(2), 
the Court in Williams Natural Gas Co. v. Supra Energy, Inc. held that "adjoining" 
referred to "any section adjacent to a storage field." Williams Natural Gas Co. v. 
Supra Energy, Inc., 931 P.2d 7, 10 (Kan. 1997). 

30. One of the producers described Northern's argument against an "adjoining 
property" limitation as including gas "even if the gas has migrated to wells at the ends 
of the earth." N. Natural Gas, 296 P.3d at 1119. The court picked up on the argument 
by suggesting that if there was no "adjoining property" limitation it would render the 
other sections of the statute meaningless. This is not accurate. The extent of the right 
is limited by the defined geologic limits of the storage reservoir, not the "ends of the 
earth." Subsection (c) further limits the right by requiring the injector to prove the gas 
is injected storage gas. KAN. STAT. ANN. § 55-1210(c) (2005). This interpretation is 
also consistent with the ability to protect gas that migrates into a different "stratum." 
It is instructive that there is no geographic limit applied to the term "stratum." This 
would include the entire geologic structure: the reservoir where the gas resides. 
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was unfortunate, the Court in Northern aggravated the situation by 
giving the term a meaning reality cannot sustain. 

Arguably the term "adjoining property" was intended to identify 
any portion of the reservoir not part of the authorized storage area. If 
the gas is found in "adjoining property," it does not enjoy the benefits 
of subsections (a) and (b), and will be lost unless the requirements of 
subsection (c )(1) can be met. Therefore, the injector will lose title to 
any gas that ventures into adjoining property unless "such injector ... 
can prove by a preponderance of the evidence that such gas was origi
nally injected into the underground storage."31 This is a more reasona
ble interpretation of a statute designed to protect storage gas and 
compensate the landowner for the unlawful intrusion of storage gas. 

Another point raised by Northern, and summarily rejected by the 
Court, concerned the alleged actions by the producers to alter the in
tegrity of the gas storage reservoir so as to trigger migration into "ad
joining," and now "non-adjoining," portions of the reservoir?2 
Although the theory is never given a label, it is a "correlative rights" 
theory. In essence Northern argues any capture engaged in by the pro
ducers was illegitimate, and therefore cannot insulate the producers 
from liability for taking N.orthern's stored gas. Although K.S.A. 55-
1210(c) provides a self-help capture remedy, it does not license a 
breach of Northern's common law correlative rights, which it has as an 
owner in a common reservoir. 33 

III. INJECTING NEW LIFE INTO DEFEASIBLE TERM INTERESTS 

. The Kansas Court of Appeals, in Netahla v. Netahla, held that lan
guage found in a commonly encountered defeasible term mineral in
terest form had the effect of extending the interest into its secondary 
term through payment of shut-in royalty.34 To appreciate the facts and 
holding in Netahla, it is first necessary to consider the Kansas Su
preme Court's 1963 holding in Dewell v. Federal Land Bank of Wich
ita.35 In Dewell the Court considered a defeasible term mineral 
interest that would continue for twenty years and "so long thereafter 
as oil, gas and/or other minerals or any of them are produced there
from, or the premises are being developed or operated. "36 Eight years 
after the interest was created, the owner of the interest, and the owner 
of the possibility of reverter, separately leased their interests to Flee-

31. See KAN. STAT. ANN. § 55-1210(c)(1) (2005). 
32. See N. National Gas, 296 P.3d at 1121. 
33. See David E. Pierce, Carol Rose Comes to the Oil Patch: Modern Property 

Analysis Applied to Modern Reservoir Problems, 19 PENN. ST. ENVTL. L. REV. 241, 
255-64 (2011); David E. Pierce, Developing a Common Law of Hydraulic Fracturing, 
72 U. PrIT. L. REV. 685, 693-96 (2011). 

34. Netahla v. Netahla, 307 P.3d 269, 269 (Kan. Ct. App. 2013). 
35. Dewell v. Fed. Land Bank of Wichita, 380 P.2d 379 (Kan. 1963), overruled by 

Classen v. Fed. Land Bank of Wichita, 617 P.2d 1255 (Kan. 1980). 
36. [d. at 380. 
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ger, who created a unit, drilled a gas well on the unit, and shut the well 
in to await a pipeline connection. At the end of the twenty-year pri
mary term, the well was not being produced but Fleeger had been 
paying shut-in royalty. 

The Court decided the case on whether the payment of shut-in roy
alty constituted "production" or being "developed or operated." The 
Court held: "The payment of shut-in royalty is not the equivalent of 
'production' or 'being developed or operated.' "37 Therefore, the inter
est terminated at the end of the twenty-year primary term. The owner 
of the defeasible interest sought the benefits of the oil and gas lease 
terms that he and the owner of the reverter had conferred on their 
lessee. As to the oil and gas leases the Court observed: "The owner of 
a defeasance mineral interest cannot change the conditions by which 
the interest is to continue beyond the primary term, by any provision 
in an oil and gas lease to which the landowner is not a party."38 

Contrast the facts in Netahla. First, the oil and gas lease was entered 
into by the grantor before the defeasible term interest was created in 
the grantee. At the time the interest was created, the oil and gas lease 
between the grantor and the lessee was still in effect.39 The grant was 
of "an undivided one-half interest in and to all the oil, gas and other 
minerals in and under, and that may be produced from ... [described 
land]."40 Like the Dewell conveyance, the interest would continue for 
a stated number of years and "as long thereafter as oil and/or gas is 
produced from these premises or the property is being developed or 
operated."41 Unlike Dewell, the grant in Netahla stated: 

Said land being now under an oil and gas lease executed in favor of, 
as appears of record, it is understood and agreed that this sale is 
made subject to the terms of said lease, but covers and includes one
half of all the oil royalty, and gas rental or royalty due and to be 
paid under the terms of said lease.42 

The court relied on this language to conclude: 
Because the Mineral Deed specifically states that it is subject to the 
terms of the oil and gas lease which was already in effect, and the 
landowner, or Grantor, was a party to both the lease and the min
eral deed which were entered within a few months of each other, we 
find the parties intended that they be read together.43 

This necessitated that the word "production" contained in the mineral 
deed be interpreted to include "constructive production" contem
plated by the oil and gas lease. The court therefore concluded: "Be-

37. [d. at 383. 
38. [d. 
39. Netahla, 307 P.3d at 271. 
40. [d. 
41. [d. at 272. 
42. [d. 
43. [d. at 273. 
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cause the lease remains in effect through the payment of shut-in 
royalties, i.e., constructive production, the determinable fee mineral 
interest created from the Mineral Deed would also extend beyond its 
primary term through constructive production. "44 

The court's holding will most likely make many title examiners 
cringe. If the "subject to" language incorporates all the terms of a pre
existing oil and gas lease, this would include, for example, the pooling 
clause. This could change the outcome in cases like Classen v. Federal 
Land Bank of Wichita,45 where a pooled portion of defeasible term 
interest acreage would not perpetuate acreage outside the pooled area 
when the well was not physically located on the defeasible term inter
est acreage. Applying the typical pooling clause, production from a 
pooled unit will be deemed to be from each tract included in the 
pool.46 This would change the outcome under Classen. 

The court's "incorporation" analysis is much broader than a simple 
interpretive analysis. For example, the court did not focus on the part 
of the grant that gave the grantee one-half of the "gas rental." 
"Rental" in this case is not "delay rental" but rather shut-in royalty. In 
this context, "gas rental" is arguably being used to describe the pay
ment of money in lieu of producing a gas well. However, this was not 
the basis for the court's decision. The opinion does not address 
whether the language is ambiguous, nor does it mention the statutory 
obligation to interpret the deed to "pass all the estate of the grantor 
therein, unless the intent to pass a less estate shall expressly appear or 
be necessarily implied in the terms of the grant. "47 The court could 
have viewed the right to receive one-half of a shut-in royalty payment 
as evidence of intent that the grantee would enjoy the benefit of the 
shut-in royalty clause, including its constructive production effect. No
tably, this was not the basis for the court's decision. In that regard, the 
holding has more impact by encompassing all lease terms, not merely 
a clause associated with the payment of "gas rental." 

Other language in the conveyance, quoted by the court but not dis
cussed, could have far greater impact by making it possible for an ex
isting lease to terminate and a new lease to govern the parties' rights. 
The defeasible term interest also provided: 

It is understood and agreed that one-half of the money rentals 
which may be paid to extend the term within which a well may be 
begun under the terms of said lease is to be paid to the said Grantee 
and in the event that the above described lease for any reason be
comes cancelled or forfeited then and in that event an undivided 
one-half of the lease interest and all future rentals and bonuses on 

44.Id. 
45. Classen v. Fed. Land Bank of Wichita, 617 P.2d 1255, 1255 (Kan. 1980). 
46. Somers v. Harris Trust & Say. Bank, 566 P.2d 775, 778-79 (1977) (interpreting 

unit agreement language similar to lease pooling clause language). 
47. KAN. STAT. ANN. § 58-2202 (2005). 
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said land for oil, gas and other mineral privileges shall be owned by 
said Grantee .... 48 

The reference here to "money rentals" refers to delay rental. But note 
the reference to "future rentals and bonuses." Is this language ade
quate to argue that any subsequent oil and gas lease entered into by 
the grantor, or the grantee, will likewise be incorporated into the de
feasible term conveyance to define the duration of its secondary term? 
This illustrates why explicit incorporation language is desirable to 
make it clear what the parties intend. 

The looming question in all this is: What did the grantor intend? In 
Netahla the transaction was among family members. The facts do not 
disclose whether the conveyance was a product of a gift or a sale. If a 
gift, the grantor's intent will be of paramount importance. This would 
not be the case for a sale where the focus would be on the intent of 
the grantor and the grantee. Chances are, they did not think about 
constructive production and shut-in royalty. If the court had deter
mined the language was ambiguous, the holding could be limited since 
it is never known what extrinsic evidence in another case might reveal. 

However, by merely focusing on the "subject to the terms of the 
lease" clause, the court elevated inherently imprecise "subject to" lan
guage to a level of precision it cannot sustain.49 As noted in one text: 
"The traditional function of the 'subject to' clause has been to protect 
the grantor from breach of warranty by making clear that the grantee 
receives the land subject to existing rights in third parties."50 Such an 
analysis is consistent with the facts in Netahla: because the grantor had 
already granted the oil and gas lease, he wanted to ensure that the 
grantee of the defeasible term interest knew of the prior oil and gas 
lease encumbrance. By merely focusing on this "subject to" language, 
the court gave its opinion broader effect while making its interpretive 
analysis less defensible. The scenario it recites will be found in many 
routine conveyances: "[T]he Mineral Deed specifically states that it is 
subject to the oil and gas lease which was already in effect, and the 
landowner, or Grantor, was a party to both the lease and the mineral 
deed which were entered within a few months of each other .... "51 

48. Netahla, 307 P.3d at 273. 
49. See generally Ernest E. Smith, The "Subject to" Clause, 30 ROCKY MTN. MIN. 

L. INST. 15-1 (1984); Thomas H. Lee, Ambiguity and the "Subject to" Clause in Texas 
Mineral Conveyancing, 5 SO. TEX. L. J. 313 (1961); Howard R. Williams, Hoffman v. 
Magnolia Petroleum Co.: The "Subject-to" Clause in Mineral and Royalty Deeds, 30 
TEX. L. REV. 395 (1952). 

50. JOHN S. LOWE ET AL., CASES AND MATERIALS ON OIL AND GAS LAW 684 (5th 
ed.2008). 

51. Netahla, 307 P.3d at 273. 
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IV. ApPLYING THE "DEEP HORIZONS ACT" TO THE 

"N OT-SO-DEEP" HORIZONS 

89 

In 1983 the Kansas Legislature passed what is known as the "Deep 
Horizons Act"52 to encourage the exploration and development of oil 
and gas leases, but only as to depths below "the base of the deepest 
producing formation .... "53 Although the act expressly has no appli
cation to the further development of existing developed formations,54 
the court in Sieker v. Faye M. Stephens Trust erroneously applied it to 
what was apparently a failure to drill additional wells into the same 
reservoir. 55 

The 160-acre lease was granted in 1950, and the only well on the 
lease was drilled in 1951. No further development had taken place 
when the lessor, in 2009, demanded further development.56 The lessee 
indicated it would conduct further operations on the land only if it 
coordinated with other lease holders to conduct a 3D seismic survey 
of the area. The lessee offered no hope that a 3D survey would be 
forthcoming. 57 The court affirmed the trial court's cancellation of 150 
acres of the lease, leaving the 10-acre tract where the existing well was 
located unaffected.58 In justifying the cancellation remedy, the court 
noted: "The district court had the authority to impose the remedy of 
lease cancellation, or forfeiture, under K.S.A. 55-226, and it did not 
err in doing so. "59 

The court relied heavily on the Deep Horizons Act to support its 
analysis. Unfortunately, none of the Deep Horizons Act provisions 
apply to this situation. The court did not mention K.S.A. § 55-227, 
which provides: "Nothing in this act [55-223 to 55-229] shall apply to 
the depth interval from the surface of the land to the base of the deep
est producing formation as of the date of such action. "60 It appears the 
court did precisely what is prohibited by 55-227; it applied the act to 
depths "from the surface of the land to the base of the deepest pro
duction formation" as established in the well located on the 10-acre 
tract. If the court were properly applying the Deep Horizons Act to 
the formations below the base of the existing producing formation, it 
should have cancelled the deeper zones in the entire 160-acre leased 
area, not merely 150 acres of deep rights. 

52. See KAN. STAT. ANN. §§ 55-220 to 55-223 (2005). 
53. § 55-227. 
54. Id. 
55. Sieker v. Faye M. Stephens Trust, 309 P.3d 1 (Kan. Ct. App. 2013). 
56. It was disputed whether the lessor demanded a release of the lease or further 

development. The trial court found there had been a demand for further development 
and since the evidence on the issue was not made part of the record, the trial court's 
finding would not be altered. Id. at 6. 

57. Id. at 5. 
58. Id. at 7. 
59. Id. 
60. KAN. STAT. ANN. § 55-227 (2005). 
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Without the benefit of the Deep Horizons Act, the court must rely 
upon the common law of further development. Three facts were ap
parently decisive for the court: (1) no further development had taken 
place on the lease for over sixty years; (2) further development had 
taken place on surrounding lands; and (3) another operator said it 
would further develop the land.61 At common law the lessor would 
have to prove,62 by substantial evidence,63 the existence of oil in the 
undeveloped portions of the leased land, the cost of drilling and com
pleting the additional well, and that the resulting well would more 
likely produce enough oil and gas to cover development costs plus the 
reasonable profit a prudent operator would require to undertake the 
venture.64 

61. Sieker, 309 P.3d at 4-5. 
62. It is significant that although § 55-224 shifts the burden to the lessee after fif

teen years of non-development, this provision, as already noted, does not apply to the 
formation where the existing well is completed, or to any formation above it. 

63. Sanders v. Birmingham, 522 P.2d 959, 967 (Kan. 1974). 
64. Id. at 966-67 (evidence of seventeen years of non-development and other op

erators willing to drill on the land not sufficient). 
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