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I. 

A. 

What Is A Mineral? 

Defining The Scope Of "Minerals" 

1. When the term is used in a conveyance document, we 
can't tell, by merely reading the document, what 
substances are included or excluded. 

2. A conveys (or leases) to~ "all the minerals in 
Section 30." 

What substances in Section 30 belong to~? 

What substances in Section 30 has A retained? 

3. Do we classify everything as animal, vegetable, 
and mineral so that~ owns the soil on the surface 
of Section 30? 

4. Mineral owner typically thought to own not only 
the minerals but also the right to enter the 
surface of the land to extract the minerals they 
own. 

5. Courts manipulate definition of term "minerals" to 
protect the unwary surface owner. For example: 
Exclude minerals from the grant which are not 
known to exist in the area at the time of the 
conveyance; Exclude minerals from the grant which 
require significant destruction of the surface 
estate for their extraction. 

6. Problem: In an effort to restrict surface use, 
courts manipulate how title in the minerals is 
defined. Must go beyond the recorded documents to 
determine ownership of unspecified minerals. 
Makes these mineral interests unmarketable. 

7. Further Study: See David E. Pierce, "Toward A 
Functional Mineral Jurisprudence For Kansas," 
Volume 27 (1988) Washburn Law Journal beginning at 
page 101. 

B. Defining Scope Of "Oil, Gas, And Other Minerals" 

1. Kansas Approach - limit "other minerals" to 
substances similar to those specified - "oil and 
gas." 

2. Varying results depending upon how you choose to 
make classifications: liquid and gaseous 
minerals? hydrocarbon minerals? 
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II. 

C. Scope Of Terms "Oil And Gas" 

A. 

1. "Gas" generally includes "constituent substances" 
which cannot be economically extracted at the 
lease. 

2. The "Helium Cases" deal with ownership of helium 
as a constituent substance in the gas stream. 
Different result where the substance is not merely 
a constituent but constitutes a substantial 
portion of the gas stream volume. 

THE "PAYING QUANTITIES" REQUIREMENT 

Background - The Oil and Gas Lease 

1. Most forms drafted to create a "special 
limitation" on the grant. Event required to 
extend lease beyond its specified term: 
"production." 

2. Courts interpret lease to require that the 
"production" be in "paying quantities." 

B. Paying Quantities 

1. Lessee must: "[O]perate the lease to produce 
those quantities of oil or gas which will produce 
a profit, however small, over operating expenses, 
after eliminating the initial cost of drilling and 
equipping the well or wells on the lease which are 
required to prepare the lease for production." 

2. Two major problems: 

a. What items to charge as expenses and include 
as income; and 

b. The period of time over which profitability 
should be considered. 

3. Expenses. 

a. Royalty treated, in effect, as an expense. 

b. Overriding royalty not an expense. 

c. "Direct Costs" - "[L]abor, trucking, 
transportation expense, replacement and 
repair of equipment, taxes, license and 
permit fees, operator's time on the lease, 
maintenance and repair of roads, entrances, 
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III. 

A. 

and gates, and expenses encountered in 
complying with state laws which require the 
plugging of abandoned wells and prevention of 
pollution." 

d. Kansas includes costs you should have 
incurred to operate as a prudent operator. 

4. Accounting Period. 

5. 

a. Must select appropriate period before 
considering expenses and income. 

b. Well may not show a profit during certain 
month or quarter, but may show a profit over 
a longer period of time. Select period which 
gives a representative picture of lease 
profitabilty. 

c. Fluctuating product prices should be 
considered in selecting the accounting 
period. 

d. Courts haven't provided much guidance. 

Further Study: See David E. Pierce, Kansas Oil 
and Gas Handbook§ 9.24 (Kansas Bar Association 
1986) . 

PROTECTING YOUR OVERRIDING ROYALTY 

Definitions 

1. Overriding royalty - nonoperating interest carved 
out of a working interest. 

2. Will terminate when the lease terminates. 

B. Problems 

1. Accidental Destruction - Lessee fails to do what 
is required to keep the lease alive. 

a. Establish a standard of care and require 
lessee to respond in damages if they cause 
the lease to terminate. 

b. Reassignment Obligation - require the lessee 
to offer the lease to you before they let it 
terminate. 

2. Intentional Destruction - Lessee attempts to 
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IV. 

A. 

eliminate the burden. 

a. Use a broad extension and renewal clause 
which will extend your nonoperating interest 
to new leases covering the same property. 

b. Establish the nature of the relationship and 
duties owed by the lessee to nonoperating 
interest owners - fiduciary obligations. 

3. Perennial Problems - (1) valuing production to 
calculate gross value of overriding royalty; 
(2) permissible deductions from gross value prior 
to calculating overriding royalty; (3) lessee's 
implied obligations to overriding royalty owner. 

ENSURING PAYMENT FOR YOUR GEOLOGICAL SERVICES 

Six Rules Of Bankruptcy Everyone Should Know 

1. Automatic Stay 

a. Filing of bankruptcy petition stays all 
proceedings concerning property subject to 
the bankruptcy. 

b. Must ask the bankruptcy court for relief from 
the stay before you can do anything. 

c. Attempts to create, perfect, or enforce a 
lien against property subject to the 
bankruptcy proceeding violates the automatic 
stay. 

2. Trustee Can "Avoid" Unperfected Security Interests 

a. As of date bankruptcy petition is filed, 
trustee (debtor in possession) assumes status 
of a hypothetical lien creditor. 

b. "Strong-arm" provision permits trustee to 
avoid unperfected security interest that 
would be subordinate to a judicial lien 
creditor. 

3. Trustee Can "Avoid" Unfiled Interests In Real 
Property 

a. As of date bankruptcy petition is filed, 
trustee (debtor in possession) assumes status 
of a bona fide purchaser of the debtor's real 
estate. 
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b. Allows trustee to avoid mortgages, and other 
interests in real estate, if not properly 
recorded prior to the filing of the petition. 

4. Trustee Can "Avoid" Executory Contracts 

a. Trustee can elect to assume or reject 
executory contracts. 

b. Is an oil and gas lease an executory 
contract? 

5. Trustee Can "Void" Transfers To Creditors 

a. Trustee can set aside a transfer made by the 
debtor, to the creditor, to be applied on a 
preexisting debt. 

b. Trustee can reach transfers occurring within 
90 days of filing the petition or within 1 
year of filing when the creditor is 
classified an "insider." 

6. Trustee Can Sell And Use Property 

a. Trustee can, under certain circumstances, 
sell property in the bankruptcy estate and 
give clear title to the purchaser. 

b. Trustee can deal with bankruptcy estate 
property when operating the debtor's business 
and acting in the ordinary course of 
business. 

B. Statutory Oil And Gas Liens 

1. An interest created in lessee's property to secure 
payment of a debt associated with the property. 

2. Lien created by statute. K.S.A. §§ 55-207 through 
55-210 (1983). 

3. 

a. Must be entitled to lien by the statute. 

b. Must follow statute to perfect and foreclose 
your lien. 

Services of an on-site geologist, including 
examination and analysis of well cuttings, 
preparation of daily logs, and supervision of 
testing procedures, held in DaMac Drilling, Inc. 
v. Shoemake, 11 Kan.App.2d 38 (1986) to be 
lienable "labor" under K.S.A. § 55-207 (1983). 
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v. 

A. 

4. 

5. 

Benefit of a lien: gives you a priority right in 
the property and permits you to force its sale to 
generate proceeds to pay your debt. If debtor 
files bankruptcy, your claim will be paid, if 
assets are available, ahead of any "unsecured" 
creditors. Subsequent transfers of the property 
cannot extinguish your lien rights. 

Further Study: See David E. Pierce, "Kansas Oil 
and Gas Lien Law, 11 Volume 56 (August 1987) Journal 
of the Kansas Bar Association, beginning at page 
8 • 

WHEN ALL THE AVAILABLE ACREAGE IS LEASED: "TOP LEASING" 

Defininition 

A "top lease" is an oil and gas lease covering land 
already subject to a pre-existing oil and gas lease. 

B. Purpose 

1. Obtain rights to develop land in the event the 
existing lease is found to have terminated. 

2. Obtain rights to develop land when a valid 
existing lease terminates. 

C. Problems 

1. Obstruction - action by lessor which repudiates 
lessee's title or otherwise prevents lessee from 
developing the leased land. 

2. Interference With Contractual Relations - attempt 
to have lessor repudiate a valid contract. 

3. Rule Against Perpetuities - is it possible your 
rights will not vest within 21 years? 

D. Solutions 

E. 

1. Top lease takes effect only when and if existing 
lease terminates. 

2. If existing lease does not terminate within 
designated time from date top lease is taken, top 
lease will terminate. 

Further Study: See David E. Pierce, Kansas Oil and Gas 
Handbook§ 8.14 (Kansas Bar Association 1986). 
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VI. 

VII. 

A. 

GEOLOGIST AS "PROMOTER" 

Sale of "Securities" Regulated by State and Federal 
Governments 

1. Transfers of interests in oil and gas leases may 
be classified as a "security." 

2. If transaction is a sale of securities, must 
"register" the security or operate under an 
exemption to registration. 

B. Failure to Register When Required 

A. 

1. Civil and criminal penalties. 

2. Investor right to rescind transaction and recover 
their investment. 

NEW FEDERAL REGULATION OF OIL & GAS PRODUCERS 

A New Era 

1. Oil and gas producers, and their attorneys, will 
need to become knowledgeable in public utility 
matters. 

2. "Deregulation" of natural gas at the pipeline 
level has brought considerable new regulation to 
the producer level. 

B. FERC Orders 436 & 500 

1. Provide producers new options, and obligations, in 
the marketing of gas. 

2. New traps for the uninformed. Cross-crediting; 
critical dates having perpetual impact. 

C. FERC Orders 451 & 490 

1. New opportunities, and obligations, for producers 
of "old" gas. 

2. Liberal abandonment creates new options and 
obligations. 

VIII. WILL THE LAW KEEP PACE WITH TECHNOLOGY? 

It hasn't to date. Accomplishments of the sciences 
have been diluted by antiquated legal doctrine and 
judicial paternalism. 
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