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Martin: Gas Production ReRulation After Transco 

I. Introduction 
The Hugoton Reservoir is the Alpha and hopefully the Omega of the 

federal judiciary's displacement of the state's role in conservation of oil and 
natural gas and protection of correlative rights. It was the Hugoton Reservoir 
which was responsible for the Supreme Court taking off on its muddled 
notion of federal preemption of state power to regulate natural gas rates of 
production and takes. <1 It seems fitting that it is in litigation over the 
regulation of the Hugoton Reservoir in which the Supreme Court now has the 
opportunity to end this mistaken application of federal preemption. My purpose 
here is to go over Northwest Central v. State Corporation Commission<2 and 
place it in the broader context of state regulation of production in general. To 
accomplish my purpose, I will first summarize the facts of the case and then 
discuss the problems associated with gas production, the market conditions 
giving rise to imbalanced production, the regulatory programs of the major 
producing states, and the current status of the preemption doctrine with the 
decision of the Court in the Transco case in January, 1986<3 and its remand 
of the Northwest Central case the following month. 

II. The Northwest Central Case: Overview 
The Hugoton Field is approximately 160 miles long and 40 to 72 miles 

wide. Two-thirds of the field lies in western Kansas and the remainder 
extends into Oklahoma and Texas. Over 4,000 gas wells are found in the 
Kansas portion of the field and they are connected to a number of major 
pipelines, including five major interstate lines. The basic proration order for 
the Hugoton field was first adopted March 21, 1944. It employs a 
deliverability formula for the use of assigning allowables to the wells 
producing from the field. The Corporation Commission established production 
tolerances for over- and underproduction to give some flexibility to producers. 
The tolerance provisions are set forth in paragraph "p" of the basic proration 
order. With many wells and many units, there is constant imbalance among 
the producers in the field. Some units are overproduced and others are 

1. Northern Natural Gas Co. v. State Corporation Commission, 372 U. S. 84 (1963). 
2. Northwest Central Pipeline Corp. v. State Corporation Commission, 106 S. Ct. 

1169, 89 L. Ed. 2d 289 (1986). vacatine and remandine the decision in 
Northwest Central Pipeline Corp. v. State Corporation Commission, 237 Kan. 
248, 699 P.2d 1002, 86 0. & G. R. 276 (1985); after remand, Northwest 
Central Pipeline v. State Corporation Commission, 240 Kan. 638, 732 P. 2d 
775 (1987). For a more complete discussion of the Kansas reRUlatory 
proeram, see Luneren, "Natural Gas Prorationine in Kansas," 57 Colo. L. Rev. 
251 (1985) 

3. Transcontinental Gas Pipe Line Corporation v. State Oil and Gas Board of 
Mississippi, 106 S. Ct. 709, 88 L. Ed. 2d 732, 87 0. & G. R. 550 (1986) 
(hereafter Transco). 
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underproduced. Market changes sufficient to make up underages have taken 
six to ten years. The underages are sometimes canceled by the Kansas 
Corporation Commission. The Commission has had a policy of reinstating 
canceled underages under certain circumstances. Other state commissions 
cancel underages in as short a time as a year. <4 

On February 16, 1983 the Commission amended paragraph "p" of the 
basic proration order for the field for the purpose of reducing underages. <5 

This was based on a finding that the field was coming out of balance due to 
non-uniform drainage created by accumulating underages. The Corporation 
Commission established the parameters within which cancelled underages had 
to be reinstated or permanently cancelled. Apparently the desire of the 
Commission was to encourage increased production from the field. <6 Several 
producers and pipelines challenged the Commission on both state and federal 
grounds. The state questions included an assertion that the Commission was 
not adhering to the appropriate concept of correlative rights<7; the challengers 
argued that the Commission was improperly limiting correlative rights to that 
which could be "currently" produced. Although the court agreed with the 
challengers on this point, this did not resolve the controversy because the 
Commission did afford an opportunity to reinstate the canceled underages; this 
apparently was sufficient. The plaintiffs also challenged the Commission's 
setting of allowables in such a manner as to encourage production. They 
argued that the order first was unreasonable because it would not result in 
increased production because pipelines would not want to increase take-or-pay 
problems elsewhere, and secondly that it would cause waste because it would 

4. For a view that cancellation of undera1res is an unconstitutional confiscation 
of property. see Note: "Natural Gas ReRUlation and Vested Property Interests: 
Ratable TakiDR. Proration Standards, and Fieldwide Civil Liability." 62 Tex. 
L. Rev. 691, 726-28 (1983). 

5. There have been subsequent amendments to parasrraph "p" extendinR the time 
for makeup of undera1res. The chaDRe• are discussed below at pa1re E-39. 
Mr. James E. Browne, Assistant General Counsel for the Corporation 
Commission, very kindly provided these and other materials to the author 
which have been drawn upon for this paper. All errors in treatment of these 
are solely those of the author. 

6. AccordinR to a recent report in the Oil and Gas Journal. ("OGJ Newsletter." p.2 
AuRUst 24. 1987) the Hu1roton Field produced 268 billion cubic feet of 1ras 
in 1986, down 15" from 1985. 

7. "Correlative riRhts" has been defined by the ICCC in the past as follows: 
"'Correlative riRhts• means that each owner or producer in a common source 
of supply is privile1red to produce from that supply only in a manner or 
amount that will not injure the reservoir to the detriment of others, take an 
undue proportion of the obtainable oil or 1ras, or cause undue draina1re 
between developed leases." K.A.R. 82-3-101(15), quoted 699 P. 2d 1010, 86 
0. & G. R. 285. 
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result in increased production. The Kansas Supreme Court characterized the 
Commission's action as follows: 

The KCC's dilemma is apparent. It was concerned about the 
dramatic decline in production from Hugoton and its effect on 
owners, producers and consumers. It sought ways to increase 
Hugoton production. It increased allowables in spite of reduced 
purchaser nominations and other evidence of less market 
demand. As a result, the disparity between overproducers and 
underproducers increased. It is arguable whether reduced 
production from the field was caused by a conscious choice of 
producers and purchasers to supply their demands from other 
sources and make Hugoton Field a storage facility or whether it 
was simply caused by reduced market demand. The KCC 
believed the former and amended paragraph (p) of the basic 
order to provide an incentive for production by permanently 
canceling underages if not recovered on an accelerated schedule. 
Even though the testimony of Mr. Wilkonson was quite . 
persuasive that the amendment would not have the desired effect 
of increasing production, but would instead result in a 
cancellation of all underages, we find there was substantial 
competent evidence to support the KCC's conclusion that 
correlative rights were being compromised by the excessive 
underages. This is the threshold issue which must be met before 
the KCC is authorized to m~ke such orders as are necessary to 
correct the problem. While selling gas is not a function of the 
KCC, except tangentially through setting allowables, nor is the 
providing of incentives for additional production a KCC function, 
when additional production is needed to protect correlative rights, 
the KCC has authority to create such incentives. <8 

The Kansas Supreme Court rejected the assertions that the Commission 
order improperly interfered with federal regulation of natural gas in 
interstate commerce. The basis for the assertion of interference was that if 
purchasers decided to divert purchases from other fields to prevent the 
cancellation of underages in Hugoton it would decrease production from other 
fields in other states. The trial court accepted the premise that the 
amendment would cause a change in the mix of natural gas which pipelines 
transport for sale, but it and the Kansas Supreme Court concluded that this 
was not preempted because the order dealt with producers rather than 
specifically ordering the purchasers to do anything. The order thus fell within 
the "production" and "gathering" exemption of the Natural Gas Act. Stated the 

8. 699 P. 2d 1016, 86 O. & G. R. 298. 
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court: "The rules on underages are a part of production regulation and thus 
are not violative of the federal act, even though purchasers are indirectly 
caught in the backwash."<9 

There was a vigorous dissent by Chief Justice Schroeder who felt that 
state authority had been preempted here by Northern Natural. In his view, the 
state order had the indirect result of inf ringing on the exclusive authority of 
the FERC. 

The Supreme Court vacated the Kansas decision on February 24, 1986 
on the basis of Transco, remanding it for a determination in light of 
Transco.< 10 The oral arguments were made to the Kansas Supreme Court 
were made in December 1986, and the decision of the court was handed down 
on February 20, 1987. <11 The Kansas court concluded that the decision in 
Transco was not inconsistent with the position the court had taken when it 
upheld the Corporation Commission's order. The test of federal jurisdiction, 
said the court, is whether the regulation is primarily directed at the 
marketing of gas rather than production of gas. The Kansas order was not 
directed at pipelines but at producers. Any effect on interstate sales· was 
incidental to an order which had as its objective the prevention of waste and 
protection of correlative rights. 

The possible developments from this case are highly significant. There 
is in it an additional facet to the issue of preemption. This is the assertion 
by the pipeline and the Federal Energy Regulatory Commission that the order 
may allow intrastate pipelines to cause drainage of gas dedicated to interstate 
commerce. <12 The FERC thus is in the position in these two cases, Transco 
and Northwest Central, that under federal law interstate pipelines can cause 
uncompensated drainage but they cannot be expected to suffer drainage. They 
can drain the property of others but cannot be drained. This strikes me as 
not only unfair but bizarre. In the Commission's view apparently the 
dedication to interstate commerce creates an ownership in place of gas that is 
not subject to the Rule of Capture. The supposed federal program thus 
creates a usurpation of state property law. There is thus threatened by this 
litigation all states rules not allowing underages to be made up. As observed 
earlier, Kansas has allowed underages for periods that are far longer than 

9. 699 P. 2d 1017, 86 0. & G. R. 301. 
10. Northwest Central Pipeline Corp. v. Corporation Convnission, 106 S. Ct. 1169, 

89 L. Ed. 2d 289 (1986). 
11. 240 Kan. 638, 732 P. 2d 775 (1987). 
12. Brief of Northwest Central Pipeline to the Kansas Supreme Court in No. 84-

56917-S in support of reversal on remand from the United States Supreme 
Court, p. 7; brief of the United States and the Federal Eneqry Resrulatory 
Convnission as amici curiae in No. 85-182, fn. 7. 
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the norm in other producing states; this may have encouraged some pipeline 
companies to regard the Hugoton Field as a fine place for gas storage. Is 
Kansas doing no more than putting itself on an equal footing with other 
producing states? Allowing underages to run on indefinitely can cause various 
administrative problems, and an agency decision to limit those problems should 
not be regarded as being on a par with a state embargo on a resource. Even 
accepting a premise that its purpose is to put more gas into the gas market, 
it is only by a convoluted route that one can arrive at a conclusion that this 
conflicts with any identifiable national policy. Even if the amendment to the 
order were to cause take-or-pay problems for some pipelines and · thus raise 
rates for one group of consumers, these same consumers might benefit from 
a lowering of the general price level of natural gas. 

If the Kansas regulations are struck down, then the only realistic way 
that a state can prevent drainage and protect correlative rights is by choking 
off allowables down to the lowest producing well in a field. By definition 
then the state would be lowering production below the demand for gas. This 
might help pipelines with their take-or-pay problems, but no one in ~eir right 
mind would believe that the overall effect of this would be in the interests of 
consumers. Indeed, for years the states have been criticized for market 
demand prorationing of oil. 

There was also some interesting evidence in this case. Because the 
field is an old one, the contracts there have take-or-pay requirements that 
are not equivalent to those in newer purchases elsewhere. Thus pipelines 
apparently have been able to swing off the field, that is, to leave the gas in 
the ground to favor takes elsewhere, from fields where they have take-or
pay problems. The pipelines apparently have been using the Hugoton Field for 
storage_ in effect. And because the field is old, much of the gas is at very 
low prices whether from contract -or regulation. The effect of these 
combined factors is that pipeline take decisions have resulted in higher prices 
for gas for customers.< l3 

The final decision of the Supreme C.ourt in Northwest Central will 
depend on the Court's treatment its decision in Transcontinental Gas Pipe 
Line Corporation v. State Oil and Gas Board of Mississippi.< 14 In Transco, 
the Supreme C.ourt reaffirmed the 1963 decision in Northern Natural Gas. The 
court declared invalid Mississippi's Rule 48 requiring pipelines to take ratably 
from all wells in a common source of supply if the pipeline decides to take 

13. See the testimony of the witness quoted at 699 P. 2d 1015, 86 0. & G. R. 
296. 

14. Transcontinental Gas Pipe Line Corporation v. State Oil and Gas Board of 
Mississippi. 106 S. Ct. 709, 88 L. Ed. 2d 732, 87 0. & G. R. 550 (1986) 
(hereafter Transco). -
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from any well. The court found the Mississippi regulation preempted by 
federal law. Producing states with ratable take statutes and regulations now 
face some hard decisions. The problems are much more complex and subtle 
than they appear in the decisions by the Supreme Court of Mississippi and the 
United States Supreme Court. Because of the incomplete consideration of the 
problems by the Mississippi Supreme Court, it would be a mistake to believe 
that the United States Supreme Court decision speaks finally on the full range 
of problems. It is my belief that the Supreme Court has failed to show a 
decent respect for the legitimate concerns of the producing states and their 
citizens, and that this is a result of a lack of understanding of the interests 
of a state in preventing waste, protecting correlative rights and curbing the 
abuses of monopsony. It is also perhaps due to a residual fear, an unfounded 
fear as I will try to show, that conservation regulation is used by producing 
states as a mechanism for setting prices for gas artificially high. With 
Northwest Central, the Court has the opportunity to repair some of the 
damage that can result from Transco. 
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III. State Conservation Regulation 
A. Protection of "Rights of an Essentially Local Character" 

Over the past century of oil and gas production, the states in which 
production takes place have developed comprehensive, integrated programs for 
properly managing that production in the public interest. The public interest is 
three-fold: prevention of waste of valuable natural resources; protection of 
property rights in those resources; and protection of the public from 
corporations with monopsonistic and oligopsonistic power. 

The Supreme Court upheld programs for the prevention of waste and 
protection of correlative rights from the first challenges to them. At issue in 
Ohio Oil Co. v. State of Indiana,< 15 a case decided in 1900, was a state 
prohibition on the venting of gas. The state had taken enforcement action 
against the company which was venting gas in order to produce oil because 
the defendant was injuring back pressure needed to prevent salt water 
encroachment in a stratum that served nearby cities and plants with gas. The 
court recognized that the owners of oil and gas rights "could not be absolutely 
deprived of this right which belongs to them without a taking of private 
property." But it observed that these were rights held in common, in that a 
common source of supply was involved, and regulation could be justified as 
necessary so that one owner did not unduly impair the rights of another 
owner. Thus the Supreme Court concluded: "In view of the fact that 
regulations of natural deposits of oil and gas and the right of the owner to 
take them as an incident of title in fee to the surface of the earth, as said 
by the supreme court of Indiana, is ultimately but a regulation of real 
property, and they must hence be treated as relating to the preservation and 
protection of rights of an essentially local character. Considering this fact 
and the peculiar situation of the substances, as well as the character of the 
rights of the surf ace owners, we cannot say that the statute amounts to a 
taking of private property, when it is but a regulation by the state of Indiana 
of a subject which especially comes within its lawful authority."<16 This 
rationale remained the basis for the Supreme Court upholding other state 
regulatory programs. The court recognized the difficult nature of property 
rights in a common pool and the primacy of the state in adjusting competing 
claims of parties with rights to take from the common source. 

Long ago the courts in all producing states decided that a landowner 
has the right to the oil and gas beneath the surface or at least the right to 
produce oil and gas through wells on his property. Whether the state adopted 

15. 177 u. s. 190 (1900). 
16. 177 u. s. 211-12. 
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the ownership in place theory or the non-ownership theory, the right to 
produce was and is held to be a valuable property right, one that may be 
conveyed and protected like any other property right.< 17 To deprive a person 
of this right without compensation is a taking of that property. 

A corollary of the right to produce is the Rule of Capture. Under this 
principle, the producer may produce from his own property even if the 
production results in migration or drainage from the adjacent property. The 
nature of ownership rights in oil and gas is defined not only by the common 
law of judicial decisions but also by state statutes and regulations made 
pursuant to statutes.< l8 

B. Waste 

The Rule of Capture has unfortunate consequences, for it is its own 
defense. That is, a landowner whose property is being drained must protect 
his interest by drilling his own well and producing under his right to produce 
before his neighbor drains away all that is under his surf ace. Once oil or 
gas is discovered, each owner in the area has a great incentive to produce as 
much as possible as fast as possible. The rush results in too many wells and 
too rapid a dissipation of the natural mechanisms that sustain production. Gas 
in the reservoir that provides the pressure for production is lost; water 
flows prematurely into the well bore. Oil or gas will be left underground 
that could have been produced had proper methods of production been used. 
Expensive wells will be drilled that are unnecessary, and pollution may well 
take place from all of the surface activities. 

The producing states have a variety of statutes and regulations to 
prevent waste. They prohibit certain uses of the production such as venting or 
flaring of gas wastefully or use of gas for carbon black. They regulate 
drilling and production practices f tom the time the well is first located to its 
final plugging and abandonment. And most importantly for our discussion, they 
regulate the spacing of wells, how many there may be into a common source 
of supply and how close they may be to one another, and the rate at which 
the wells may produce. 

17. See 1renerally, H. Williams & C. Meyers, 1 Oil and Gas Law §§202-204 
(1985). 

18. It is my su21restion here that the statutes for protection of correlative rights 
are part of the overall system of property ownership, and to deprive an 
owner of that protection is to cause a loss of one of the incidents of 
property ownership. 
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As the producing states regulate the production, they also greatly affect 
what each owner of the right to produce and each royalty owner will receive. 
By limiting the location and rate of production of wells, the state is hindering 
the ability of a person to enjoy a very valuable property right, namely the 
right to produce the oil or gas. The state cannot entirely take this away 
without compensation, and the state, both through the public law and the 
private law, regulates the manner in which the person who does produce oil 
or gas is able to produce it. The doctrine of correlative rights exists then on 
several levels. At one level it refers to the relations among the parties who 
have access to the common source of supply through their ownership of a 
right to produce from it or their right to enjoy a share of the production. On 
a second level, correlative rights refers to the state's obligation to allow the 
owner of a right in the common source to have the opportunity to enjoy that 
right. As with other legal concepts, the precise definition of correlative rights 
may vary with the context in which it is used. 

If I tell your next door neighbor he can drill a well and then tell you 
that you cannot, then I have allowed your neighbor to drain your property. I 
have denied you the opportunity to enjoy your correlative rights in the common 
source. I have taken something from you, and if I am the state I must 
compensate you. But if I give you a reasonable opportunity to produce and you 
or your agent fail to make use of that right, then your loss is your own 
responsibility and not mine. 

To protect the rights to produce or to share in production, the states 
have provided for compulsory pooling. The rights of owners to produce within 
the area to cover the spacing of wells have been merged or pooled together, · 
with the state requiring the well operator to share production with all those 
in the pooled area. This takes care of the spacing or drilling unit but there 
is still the problem of different wells within the same reservoir. Here the 
states set allowables so that each well will have the opportunity to produce 
its share of the oil or gas from the common source of supply. 

The relationship between prevention of physical waste and the 
protection of correlative rights was expressed in a 1964 study as follows: 

[A] failure to protect or adjust the correlative rights of common 
owners of a common source of supply of oil or gas may be one 
of the greatest, if not the greatest, factor contributing to the 
physical waste of oil and gas. . . . Where, by statute or 
regulatory order, correlative rights are protected, so that each 
owner in an orderly manner is assured of the opportunity of 
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recovering or receiving his fair share of the oil and gas from 
the common pool, the race is over and all have a common 
interest in the most efficient and economic recovery of the 
maximum volume of oil and gas from the common pool, which is 
true conservation.< 19 

D. Monopsony, Oligopsony 

Now even with the measures of spacing, allowables and pooling, there 
remains the problem of differing levels of takes from wells because an 
owner of an interest has no ability to sell his share or production or the 
amount of oil or gas that he would have been able to produce by state 
regulation if he had had a market. There is today relatively little problem 
with this for oil. It can be moved around easily, and it is sold on a posted 
price, short term basis. There is a terrible problem with this for natural 
gas. Natural gas must be moved by pipeline, and it is a fact of life for many 
gas fields throughout the United States that pipelines are monopsonies in those 
fields. If a pipeline will not take your gas from a well you have no 
alternative. You are drained by those who do have an agreement with. a 
pipeline. If one pipeline has an agreement for a substantial portion (more than 
half) of the interests in a field it may have no need for contracts with other 
owners. It can drain those other owners. Your correlative rights are not very 
meaningful in the face of that economic fact. 

The producing states recognized long ago that owners of interests in 
oil and gas fields were at the mercy of pipelines. They undertook regulation 
to curb the exclusionary and abusive practices that so often accompany 
monopsony power. The fact of monopsony and oligopsony power is nearly as 
true today as it was 70 years ago when the producing states began enacting 
ratable take/ common purchaser st11tutes. Moreover, physical waste can occur, 
particularly in circumstances where the gas in question is associated gas, gas 
produced in association with oil: an owner of one well in competition with 
other wells will flare natural gas in order to produce the oil. As a further 
measure for the prevention of physical waste, some states have not only 
required ratable taking but have established a priority of takes, so that a 
pipeline must take gas on its system so as to limit the necessity of flaring 
gas in order to produce oil or to take gas first from distressed wells or 
wells that would become uneconomic if the gas flow were to diminish. 

19. Interstate Oil Compact Commission, A Study of Conservation of Oil and Gas in 
the United States, 187 (1964). 
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E. The Development of State Ratable Take/Common Purchaser 
Statutes and Regulations 

The ratable take statutes of the producing states antedate the pooling 
and unitization statutes by quite a few years. This would suggest that the 
states recognized that monopsony was a problem leading to waste and loss of 
correlative rights at an early date. Oklahoma appears to be the first to enact 
such a program, and this was in 1913. <20 Louisiana passed ratable take-
common purchaser legislation in 1918. <21 Texas enacted similar legislation in 
1930-31. <22 The Kansas statute became law in 1935. <23 New Mexico enacted 
its Common Purchaser Act for oil in 1941 <24 but failed to enact similar 
legislation for natural gas until a revision of the conservation law in 1949. <25 

Colorado followed suit in 1953 with an act providing that purchasers of oil 
and gas for transportation had to take ratably and without discrimination from 
all producers in a common source of supply, and purchasers who were also 
producers were prohibited from discriminating in favor of their own 
production. <26 In both Alabama<27 and Mississippi<28, the authority upon which 
ratable take regulation would be based is found in the prohibition on waste 
and the definition of "waste" found in the conservation statutes. · 

The exact application of these statutes and their relation to the 
authority of the state conservation agency vary from state to state and will 

20. Laws 1913, ch. 198; 52 O. S. Ii 232-233. 
21. Act 270 of 1918, amended by Act 113 of 1934, La. R. S. 30:41-46. 
22. The Common Purchaser Act was passed first in 1930 but was limited to oil 

production. An amendment in 1931 extended the application of the authority 
to natural sras. See R. Hardwicke, "Lesral History of Conservation of Oil in 
Texas," 214, 221-22, and M. Cheek, "Lesral History of Conservation of Gas in 
Texas," 269, 273-74, both in American Bar Association, Legal History of 
Conservation of Oil and Gas: A Symposium (1939); Tex. Nat. Res. Code Ann. 
§111.082 (Vernon 1978). 

23. See Kan. Laws 1935, c. 213, Ii§ 1, 3; Kan. G. S. §Ii 55-701, 55-703. 
24. New Mexico Laws 1941, Ch. 166, Sec. 1. 
25. New Mexico Laws 1949, ch. 168. The New Mexico Common Purchaser law is 

codified at N. M. Stat. Ann. Ii 70-2-19. 
26. Session Laws of Colorado 1953, ch. 170; Colo. Rev. Stat. Ii 34-60-117 (4) 

(1984). 
27. Code §9-17-1(9): Waste shall include (c)"Abuse of the correlative riarhts and 

opportunities of each owner of oil and aras in a common reservoir due to 
nonuniform. disproportionate and unratable withdrawals causinsr undue 
drainaare between tracts of land." In §9-17-6(c)(15) the Alabama Oil and 
Gas Board is ariven authority to "limit and prorate the production of oil or 
aras or both from any pool or field for the prevention of waste as defined in 
this article." 

28. Mias. Code §53-1-3(k)(3). 
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not be addressed in detail in this discussion. <29 One should note, however, the 
dates of the legislation for another reason. The major producing states had 
common purchaser/ratable take legislation in place in 1938 when Congress 
passed the Natural Gas Act. At least two other significant producing states 
enacted such statutes more than a decade after the passage of the Natural 
Gas Act. The Natural Gas Act did not purport to address any problems in the 
gas market resulting from those common purchaser statutes. And it appears 
that responsible legal opinion did not think that state authority to enact such 
legislation had been limited by the passage of the Natural Gas Act. As will be 
discussed shortly, the United States Supreme Court upheld such state 
legislation and regulation. 

Summers in his highly regarded treatise on oil and gas law expressed 
the relationship between ratable take/ common purchaser regulation and 
protection against waste in the following terms: <30 

If permeability is high in the common source of supply of gas, 
a few operators may effectively drain much of the field. When 
sufficient reserves have been established to attract a pipeline 
into the field, the pipeline purchaser is in a position to take 
most of the gas from a few favored producers. Further, the 
law of capture makes it possible for a vertically integrated 
pipeline company to produce gas from its own selected 
properties and to drain much of gas from the field without 
purchasing any gas from other owners. Either situation is 
conducive to waste above ground in that owners who are not 
favored are likely to seek or accept opportunities to market 
the gas for purposes which constitute a waste of valuable 
energy. The situation is also conducive to waste below the 
surface in that development wells will not be properly drilled 
to achieve the maximum in ultimate recovery. Ratable take and 
common purchaser orders have the common effect of 
preventing discrimination in carrying and purchasing gas, but 
the ultimate purpose is to prevent waste and to protect 
correlative rights. 

F. The State of the Natural Gas Market 

The current regulatory problems are the outgrowth of several economic 
factors. The partial deregulation of natural gas in the late 1970's, at a time 

29. See "Symposium: Workshop on Natural Gas Prorationin2 and Ratable Take 
Re~lation," 57 Colo. L. Rev. 149 (1985) with articles on the pro2rams of 
Oklahoma, Texas, Wyomin2, Kansas, Louisiana and New Mexico. 

30. Summers, Oil and Gas § 75.3 (Perm.Ed. 1962). 
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of a perceived shortage of natural gas, caused the price of some categories 
of gas to rise to lofty heights. The spread of prices for gas was extreme. 
Molecules of gas indistinguishable from one another sold for prices that 
varied as much as 1000 percent at the wellhead. It is difficult to think of any 
other commodity in the market characterized by such price disparities. 
Considerable risk accompanied such purchases of high priced gas and affected 
pipeline purchasing strategies and take practices in ways that would not be 
likely to prevail where such a price spread did not exist. 

The second factor, possibly an outgrowth of the first, was the surplus 
availability of gas on the market. This became very clear from pipeline 
actions in the second quarter of 1982. Seeing that they had more gas coming 
into their systems than there was demand for on the other end, the pipelines 
began reducing the amount coming in. The first gas to be backed out was that 
gas not under contract. You don't get sued for breach of contract when you 
don't have a contract to breach. That is, of course, a reason to avoid a 
contract in the first instance if you have the opportunity to take risky gas 
without a contract. Letters went out from the pipelines to interest owners 
saying the pipelines would no longer take their gas. The next step, of course, 
was to stop taking gas that was under contract. Discussion of contract claims 
is beyond the scope of this discussion except to observe that the interest 
owner who has a contract whose gas is drained because of a pipeline's 
failure to take gas has a contract remedy ( either take or pay clause or 
drainage clause or both) to pursue where the state cannot require the pipeline 
to take ratably. <31 Those without contracts have no such option. 

Without a contract remedy, the interest owners and well operators who 
saw drainage of gas from land in which they had an interest turned to the 
state regulatory agencies and to the state legislatures for protection against 
drainage. What else could they do? A market solution was possible for some, 
a few. They could sell their gas to someone else. But this was not available 
for owners in the many fields connected to only one pipeline. The pipeline 
that refused to purchase their gas may also have refused to transport their 
gas to another purchaser. The royalty owner without an operating right could 
not even avail himself of an alternative market because he had no right to 
make such arrangements. 

31. I might also note as an aside that the producer's lessor and other royalty 
owners who have neither lease rights nor gas purchase contract rights may 
receive no benefits from the operator's damages from the pipeline--all the 
more reason why the state has a learitimate interest in the protection of 
correlative rights. 
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Case 1 

Pipeline P 

y 
Bu 40 acres X 

ar 25tc of 180 acre unit 
Bu 120 acres 

ar 7~ of 180 acre unit 

This example illustrates the problem of the single well unit. Here X 
and Y have been pooled together by the state agency. Y is now prohibited 
from drilling a well. He has paid for his share of well costs either by cash 
up front or out of production. In my example, X has a contract with P but Y 
does not because P refused to give him a contract. P initially took gas 
attributable to Y's interest but then cut back to the contract amount in its 
contract with X, and P told Y it was no longer taking Y's gas. X likewise 
tells Y that the gas coming out of the ground is X's gas and not Y's gas. 
What are Y's possibilities here to prevent loss of his interest? What are the 
state's concerns? 

We could let Y drill his own well and try to get another pipeline to 
connect up with him. This defeats the whole purpose of pooling and deprives 
Y of his interest in the well he has already paid for. It also leads to an 
unnecessary duplication of facilities for gathering of natural gas. Besides, if 
there is a market glut, it is unlikely anyone will buy the gas at this time, 
particularly for so small an interest. 

We could make X share the proceeds of the sale of the gas with Y. 
There may be some unfairness to X in this in some circumstances, but it is 
not as harsh as denying Y any share of the production. 
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We could allow Y to sue P for conversion. P is taking gas which 
under state law may well belong to Y. There is an awful lot to recommend 
this approach.<32 

There is potential for waste in this example in another way. Once X 
has taken "his share" of the gas from the reservoir, the remaining gas, 
though of sufficient volume to match what Y has "owed" to him, may be 
more expensive to get out. Without X's involvement financial involvement, the 
well may simply be abandoned whereas if there had been taking from all 
interests throughout the productive history of the well the parties might use 
enhanced production techniques. 

In Case 1 and Case 2 the state may have a concern for monopsony 
power of the pipeline. The pipeline may simply exercise economic muscle to 
refuse to deal with the noncontracting parties or it may be dealing with an 
affiliated company which is a producer. Or the pipeline may have a contract 
with X in Case 1 or the owners of Sand Unit B in the next example for gas 
in other fields and other states and the contracts leading to the takes in the 
examples are part of a package deal, with the noncontracting parties· being 
excluded from the deals elsewhere and hence excluded in the examples. 

32. See the Oklahoma case discussed below at fn. 99. 
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Case 2 

lennoir .A 
Sud Unit .A 

Pipeline P 

lennoir .A 
Sud Vnit B 

The example given in Case 2 is a pipeline taking gas from the well 
for Sand Unit B but refusing to take gas from Sand Unit A. Since ~ese units 
are both in the same reservoir, drainage will take place across the unit lines. 
The owners in Sand Unit A could go and try to find another pipeline that will 
come in. This poses the same problem of duplication of facilities and the 
same economic unlikelihood of it actually taking place for many fields. 

If the reservoir is both oil and gas bearing, then Sand Unit A will have 
to flare its gas from the reservoir just to keep its oil from being drained. 
This is obviously waste. If the state agency forbids the flaring of gas, then 
the state is prohibiting Sand Unit A from protecting itself against drainage. 
Even if it is a nonassociated gas reservoir, the rate of water encroachment 
may be affected by the disparate takes, possibly leading to a loss of ultimate 
recovery of gas.<33 

33. See the testimony about waste hras becominsr unrecoverable) resultin1r from 
disparate takes aiven in Northwest Central Pipeline Corp. v. State Corporation 
Commission, 699 P. 2d 1002, 86 O. & G. R. 276 at 292 (Kan. 1985). 
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Case 3 

Pipeline P 

The example in this case takes away the issue of correlative rights 
within a reservoir. Yet even here the state may have cogent reasons for 
desiring to regulate the takes of a pipeline from a well or in a geographic 
area. The concerns of the state about waste and monopsony power ~re 
present. 

Here if the pipeline refuses to take from Reservoir A while taking 
from Reservoir B, there is the potential for waste in the sense that 
duplication of facilities may become necessary and in the sense that once the 
owners of the interests in Reservoir B cease to produce, production from 
Reservoir A may not be economic standing alone, particularly if the well 
owners take away the facilities. The gas may still be there, but once the 
producers from the other reservoir walk away, the gas from Reservoir A 
may never be developed. The reasons why the pipeline may refuse to take 
gas from Reservoir A could be as varied as exercise of monopsony power or 
having an affiliate relationship with the owners of Reservoir B or a desire to 
swing off Reservoir A or having a contract dispute in another field with. the 
owners of Reservoir A. 

I have shown a second well to illustrate also that Reservoir A might be 
oil and gas bearing, and we have the gas flaring described in Case 2 but 
without the correlative rights issue because my example does not show 
Reservoir A to have a separate unit. Still another lesson can be derived 
from the illustration by assuming a variation with Reservoirs A and B 
connected to Pipeline P's system, but they are some miles apart. The state, 
indeed the country, has a strong interest in seeing that P takes casinghead gas 
prior to taking nonassociated gas. It is simply stupid to say pipelines must be 
left free to make take decisions that make flaring necessary. 
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Deivircbility of Ecx:h Wei 

l>OO rrcf I rk1t 

Unit A • 180 Acres 
Co. I has 120 = 7~ 
Co. Y has 20 = 123, 

Co. Z has 20 = 123, 

Illustrative Problem 

Unit B • 180 Acres 
Co. I has 138 = 85r. 

Oner has 2' = 1~ 

Pipeline P 

Unit C • 180 ACl'es 
Co. Y has 98 = 80r. 

Co. I has U = 4Dr. 

In this problem I have combined several of the prior case examples to 
show the complexity that exists in quite a few fields. Indeed, it is more 
complicated than my facts would suggest, for there are numerous other 
interests involved, such as the royalty owners, some of whom are lessors and 
some who have other types of royalty interests. 

In the facts given, X has 320 acres or two-thirds of the 480 acre field 
covering a single reservoir and X is the operator of two of the three units. Y 
has 116 acres or about a quarter of the field and is operator of one of the 
units. Z in Unit A and the unleased owner in Unit B have very small 
percentages of the total. 

From these facts we can assume two propositions. First, a pipeline is 
not likely to connect up with this field without an agreement with X, the · 
owner of the bulk of the production. Second, if the pipeline has a contract 
with X it has little reason to get a contract with the others because of the 
first proposition. Indeed, it is to P's advantage not to have a contract with 
anyone other than X in this field. A few more hypothetical facts will 
illustrate this. 

Assume that X enters into a contract with P with a 75% take-or-pay 
provision calculated on X's share of the deliverability of each well. Assume a 
deliverability of 1000 mcf per day per well. Assume a market bubble exists 
and P takes only its contract obligation. It will take a total of 1,500 mcf per 
day. If P had entered into identical contracts with all owners in the field it 
would have a minimum take obligation of 2250 mcf per day. By dropping the 
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other owners entirely since they have no contract, P is able to swing off 
them to the extent of 750 mcf per day over what P would take with identical 
contracts. Note, too, that this ability to swing off the other owners has value 
that X can insist on sharing in its negotiations with P. 

Furthermore, it is also to X's advantage for P not to contract with the 
others, because X may well benefit from drainage. Under my facts, with 
allow ables set at deliverability, P's take from Unit A will be 562.5 mcf per 
day, from Unit B 637.5 mcf per day, and from Unit C a mere 300 mcf per 
day. Thus Unit B will be drawing down gas twice as fast as Unit C and 
somewhat faster than the rate of draw of Unit A. Without careful control of 
the allowables in this field and balancing among units (and it is doubtful that 
this control will effect a balancing), it is likely that X will end up producing 
for its own interest a lot more gas than the two-thirds of the reservoir for 
which it has a legitimate claim. P will still take the same volume of gas, but 
it is going to pay X for it. This will probably be more costly to the 
consumer in the long run, because as I have indicated X can command a 
premium for his gas because of the pipeline's desire to be able to swing off 
the others in time of market glut and because X controls the majority of the 
field. 

In the illustrative problem there is potential for waste from the 
necessity of adding other pipeline and treating facilities if the small owners 
are able to hustle up another pipeline to come in or potential for waste from 
the uneven draw in the reservoir in the manner described in the earlier case 
examples. There is great potential for loss of correlative rights by Y, Z, the 
unleased landowner and royalty owners. There is also present the monopsony 
power that permit X and P to enter into a contract in a manner abusive of 
the rights of others in the common source of supply which they could not do 
in a truly competitive market. 

What could be done here? A ratable take requirement is the most 
reasonable method of preventing waste, protecting correlative rights and 
avoiding the effects of monopsony power. But as shall be discussed, the 
Supreme Court may have ruled this out, and we will have to address other 
alternatives. 
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V. The Mississippi Order and Court Decision 

On July 29, 1982, Coastal filed a petition with the State Oil and Gas 
Board of Mississippi, asking the Board to enforce its Statewide Rule 48, a 
"ratable-take" requirement, against Transcontinental Gas Pipe Line 
Corporation (Transco). The Coastal petition grew out of a fact situation 
somewhat like the Illustrative Problem I have described, with Coastal in the 
role of a nonoperating working interest owner in the Harper Sand Pool. <34 

Rule 48 provides: 

Each person now or hereafter engaged in the business of 
purchasing oil or gas from owners, operators, or producers 
shall purchase without discrimination in favor of one owner, 
operator, or producer against another in the same source of 
supply. 

After a hearing, the Mississippi Oil and Gas Board found Transco in 
violation of Rule 48, and ordered Transco to start taking gas "ratably" (i. e., 
in proportion to the various owners' shares) from the Harper Sand pool, and 
to purchase the gas under nondiscriminatory price and take-or-pay conditions. 

Transco appealed the Board decision; it was affirmed by the 
Mississippi courts. <35 The Mississippi Supreme Court ruled that the ratable 
take requirement did not impose a burden on interstate commerce and that the 
state regulation was no longer preempted by the Natural Gas Act<36 because 
the gas in question had been deregulated by the Natural Gas Policy Act. <37 

The court stated: 

"[W]e find nothing in federal law as modified by NGPA which 
leaves in place a 'scheme of federal regulation so pervasive as 
to make reasonable the inference that Congress left no room for 
the states to supplement it.' Fidelity Federal Savings & Loan 
Assn. v. De La Cuesta, 458 U. S. 141, 153, 102 S. Ct. 3014, 73 
L. Ed. 2d 664, 675 (1982) As presently constituted federal law 
fails to generate any spirit, policy or rule with which a natural 
gas producing state would collide if it sought to do equity 

34. Transco apparently did offer to purchase the aras of Coastal and others at a 
lower price than its contracts with three operators in the field or transport 
aras to others buyers if Coastal could find a buyer. 88 L. Ed. 2d 738, 87 0. 
& G. R. 555. 

35. Transcontinental Gas Pipeline Corporation v. State Oil and Gas Board, 457 S. 
2d 1298, 83 O. & G. R. 295 (Miss. 1984). 

36. 15 U. S. C. §717 et seq. 
37. The aras was §107 aras, 15 U. S. C. §3317(c)(l). 
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between and among owners in a common pool of deregulated gas 
by the promulgation or enforcement of a common purchaser or 
ratable take rule."< 38 

The court did rule, however, that the Board could not impose a price 
on the pipeline equal to the contract price of the other producers. Rather, the 
price to be paid was a reasonable price, determined by reference to 
prevailing market conditions and other appropriate economic considerations. <39 

Let us note the effect of the Mississippi decision: it is to lower the 
average unit price of gas. If the contract rate is $5.00 and the noncontract 
gas is $2.50, the average of those two (in equal volumes) would be $3.75. 
The Mississippi order does not directly increase the price of the gas. Even 
when you calculate in the take-or-pay, it may not increase the price of gas 
but instead lower it. That's because the pipeline can later make up the gas 
without paying additional money, and thus the pipeline will still have a certain 
volume of gas taken over a period of time at a lower average unit price. 
Moreover, there is good reason to believe that the ratable take requirements 
of the state agency may obviate take-or-pay payments. <40 Under the ·gas 
purchase contract, the orders of the state agency may well be force majeure 
excusing take-or-pay payments. Or the contract may specifically provide that 
the pipeline will conform to state agency ratable take requirements. <41 

The Supreme Court of Mississippi decided to reject consideration of 
the role of ratable take regulation in prevention of waste. This strikes me 
as remarkable in light of the fact that a treatment of it might have gone 
some distance in suggesting to the United States Supreme Court that it was in 
the interests of both production-related interests and consumers to have such 
state regulation, and because of that common interest it was not the intention 

38. 83 O. & G. R. at 323. The Miasiasippi Supreme Court also ruled out 
application the burden-on-interstate-commerce principle reaaonina that 
removal of Natural Gas Act reR1,1lation had reinstated the law as it existed 
with Cities Service Co. v. Peerless Oil & Gas Co., infra note 51. 

39. For an able, perceptive analysis of the Mississippi decision, see Williams, 
"Federal Preemption of State Conservation Laws After the Natural Gas Policy 
Act: A Preliminary Look," 56 Colo. L. Rev. 521 (1985). The author, now a 
judae of the D. C. Circuit, concluded that the "mandate of the Miaaiasippi 
Board is evidently to mimic a market free of monopsony or oligopsony ...• 
such authority seems congruent with the Iona-run purposes of federal natural 
aas reR1,1lation." Id. at 528. 

40. See, for example, Nelson v. Bia Rapids Gas Co., 300 N. W. 89 (Mich. 1941). 
41. Indeed, under the facts aiven in Transco, the pipeline'• contract with one of 

the operators, Florida Exploration, required the pipeline "to take virtually all 
the gas Florida Exploration's wells produced, reaardless of ownership." 88 L. 
Ed. 2d 738, 87 0. & G. R. 555. This sort of provision avoids the problems of 
the sinale well unit described in Case 1 above. 
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of Congress to preempt such state regulation. The Mississippi court 
apparently just did not understand what the arguments made to it were as to 
waste. It stated it was difficult "for us to see how there is waste of natural 
resources when an interstate pipe line company refuses to take ratably or 
otherwise. Waste would seem to follow from taking too much, not too 
little. "<42 Apparently the court did not think it was necessary to try to 
understand in light of the rest of their rulings, and this is unfortunate. The 
court did this in spite of the fact that it had earlier noted that "If Transco 
continues to take only the gas it is contractually obligated to take, the 
remaining gas, though still in the pool, will be more difficult to retrieve. "<43 

This should have suggested to the court that the gas that remained would be 
less likely ever to be produced. 

42. 457 So. 2d at 1320. 
43. 457 So. 2d at 1310. 
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VI. The Supreme Court Decision in Transco 
A. Preemption 

1. Four Prior Pipeline Take Decisions 

Prior to Transco, the United States Supreme Court had passed on the 
constitutionality of "ratable take" or related statutes on at least four 
occasions. <44 

In Champlin Refining Co. v. Corporation Commission, <45 the Court 
upheld a prorationing program of Oklahoma which included authority of the 
Corporation Commission "to so regulate the taking of crude oil or petroleum 
from any or all such common sources of supply, within the state of 
Oklahoma, as to prevent the i~equitable or unfair taking, from a common 
source of supply, of such crude oil or petroleum, by any person, firm, or 
corporation, and to prevent unreasonable discrimination in favor of any one 
such common source of supply against another. "<46 The program was not 
repugnant to the due process or equal protection clauses because it prevented 
waste and protected others' rights in the common source of supply. Nor did 
the program burden interstate commerce, because the regulations applied to 
production and not transportation. 

Without disturbing the holding in Champlin, the Supreme Court in 1937 
in Thompson v. Consolidated Gas Utilities Corporation<47 invalidated a Texas 
Railroad Commission proration order that had the purpose of forcing a 
purchase of gas in a field by certain companies that owned their own interest 
in production which they transported through their own facilities for their 
own consumption, i.e. the parties complaining were not purchasers of gas. 
The court found that the purpose of the pro rationing order was the same as 

44. I will not attempt a full discussion of the preemption doctrine as it has 
developed from the earliest days of the Constitution. The author has no 
trouble acceptina the premise that national law must prevail over state law. 
As will be seen, there is nothiq in the area under discussion from 
Coneress as national law to prevail over state law; the law prevailina over 
state law here is pretty much the creation of the Supreme Court and certain 
interstate pipelines which aot themselves into contract problems from which 
they have wanted relief. But for a more complete discussion of preemption 
as it has appeared in other areas of constitutional law related to 
administrative aaency proarams, see Pierce, "Reaulation, Dereaulation, 
Federalism, and Administrative Law: Aaency Power to Preempt State 
Reaulation," 46 U. Pitt. L. Rev. 607 (1985); and Foote, "Administrative 
Preemption: An Experiment in Reaulatory Federalism," 70 Va. L. Rev. 1429 
(1984). 

45. 286 U. S. 210, 52 S. Ct. 559, 76 L. Ed. 1062 (1932). 
46. Okla. Comp. Stat. 1921, § 7957. 
47. 300 U. S. 55, 57 S. Ct. 364, 81 L.Ed. 510 (1937). 
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the purpose of the Texas legislature in the 1931 "Common Purchaser Act" 
that a lower court had found unconstitutional. <48 It was a taking of property. 
Under the prorationing order or under the common purchaser statute, "the 
State takes from the pipe line owner the money with which the purchase is 
made, the money lost through curtailed use of properties developed at large 
expense, the money lost because of the drainage away from his land of the 
gas which he is forbidden to produce for himself, but must buy from those 
towards whose lands it migrates. "<49 The distinction the court drew from 
Champlin apparently was the fact of ownership of the gas by the party taking 
gas from the field and the lack of a showing of a threat of waste. <50 

In Cities Service Gas Co. v. Peerless Oil and Gas, <51 the court 
affirmed the judgment it had reached the 1932 Champlin decision that ratable 
take legislation was valid. The Peerless case involved a challenge not only to 
Oklahoma's ratable take requirements but also to a regulation fixing a 
minimum price for natural gas. Perhaps the idee fixe of the Supreme Court 
that ratable take/ common purchaser regulation is a mechanism for price 
raising flows from the unfortunate joinder of these issues in Peerless. In any 
event, the Supreme Court upheld both in Peerless, stating: 

That a legitimate local interest is at stake in this case is clear. 
A state is justifiably concerned with preventing rapid and 
uneconomic dissipation of one of its chief natural resources. 
The contention urged by appellant that a group of private 
producers and royalty owners derive substantial gain from the 
regulations does not contradict the established connection between 
the orders and a state-wide interest in conservation. • . . We 
recognize that there is also a strong national interest in natural 
gas problems. But it is far from clear that on balance such 
interest is harmed by the state regulations under attack here. . . 
. Insofar as conservation is concerned, the national interest and 
the interest of producing states may well tend to coincide. <52 

The court observed that it was not deciding the power of the FPC to 
set well-head prices, but this appears more with respect to the minimum 
price setting aspect of the challenge to the state regulation and not the context 
of the ratable take requirement. 

48. Texoma Natural Gas Co. v. Railroad Commission, 59 F. 2d 750 (W. D. Tex. 
1932). 

49. 300 u. s. 79. 
50. See 300 U. S. 76-77. 
51. 340 U. S. 179, 71 S.Ct. 215, 95 L.Ed. 190 (1950) affirmina 220 P. 2d 279 (Ok. 

1950). 
52. 340 u. s. 187. 
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When the Supreme Court ruled in the 1954 Phillips<53 case that the 
Federal Power Commission had a duty to regulate well-head prices of natural 
gas, the state programs that had been upheld only a short time earlier were 
now thought to pose a conflict with an area of exclusive Federal authority and 
could no longer stand. The Oklahoma program establishing a minimum price 
for natural gas which had just been upheld in Peerless was now declared in 
conflict with federal authority and was struck down.<54 Similarly, the 
Kansas ratable take statute was invalidated in Northern Natural Gas Co. v. 
State Corporation Commission. <55 

The Northern Natural litigation involved the Hugoton Field. The 
pipeline was connected to some 1,100 gas wells in the field. In 1959 the 
Kansas Corporation Commission ordered Northern Natural to purchase ratably 
from all 1,100 wells, and in 1960 this order was superseded by a general 
order directed at all natural gas purchasers. These orders, said the court, 
presented the pipeline with the alternatives of complying with the obligations 
of a contract with one producer, Republic, and increasing its takes from the 
other producers' wells--thus taking more gas from Kansas than it c911ld 
currently use--or of risking liability for a breach of the Republic contract by 
decreasing its takes from the Republic wells below the allowables. Because 
of this conflict, the orders invaded the exclusive jurisdiction of the Federal 
Power Commission. The regulations did not come under the Natural Gas Act's 
"production or gathering" exception to FPC jurisdiction because Northern was 
a purchaser, and its activities did not involve production and gathering. Quoting 
from Phillips, the court said: "Congress enacted a comprehensive scheme of 
federal regulation of 'all wholesales of natural gas in interstate commerce, 
whether by a pipeline company or not and whether occurring before, during, 
or after transmission by an interstate pipeline company. '"<56 

In sweeping language that could be used to invalidate virtually any state 
law or regulation touching upon natural gas, the court said that the "federal 
regulatory scheme leaves no room either for direct state regulation of the 
prices of interstate wholesales of natural gas, Natural Gas • • • or for state 
regulations which would indirectly achieve the same result. "<57 The orders 
interfered with the FPC's ability to regulate gas transportation and sale and 
achieve uniformity of regulation. It said the orders shifted to the shoulders of 
the purchasers the burden of performing the complex task of balancing the 
output of thousands of natural gas wells within the state, "a task which 

53 Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672 (1954). 
54 Natural Gas Pipeline v. Panoma, 349 U. S. 44 (1954). 
55 372 u. s. 84 (1963). 
56. 372 U. S. 91, quotinR Phillips Petroleum Co. v. Wisconsin, 347 U.S. at 682. 
57. 372 u. s. 91. 
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would otherwise presumably be the State Commission's. 0 <58 The adjustments 
a pipeline might have to make might impair the ability of the FPC to regulate 
the intricate relationship between the purchaser's cost structures and eventual 
costs to wholesale customers who sell to consumers in other states. Although 
federal and state programs did not necessarily have to collide, said the court: 
"there lurks such imminent possibility of collision in orders purposely 
directed at interstate wholesale purchasers that the orders must be declared a 
nullity in order to assure the effectuation of the comprehensive federal 
regulation ordained by Congress. 0 <59 

The court paid lip service to the power of the state to allocate and 
conserve scarce natural resources, but said it would simply have to find a 
way that did not threaten the federal regulatory scheme. In a footnote the 
court went so far as to suggest that the state could have achieved the same 
result by an order to the producer to decrease production. <60 If the state 
could not find a way of conserving natural resources without conflict with the 
federal program, then conservation would just have to fall. But the court 
suggested that the FPC could take appropriate account of conservation factors 
in certification proceedings. <61 Champlin was distinguished on the ground that 
it dealt with production. The cases said the court, "have consistently 
recognized a significant distinction, which bears directly upon the 
constitutional consequences, between conservation measures aimed directly at 
interstate purchasers and wholesales for resale, and those aimed at producers 
and production. 0 <62 

58. 372 U. S. 92. This is truly a mystifyinR statement since the court was 
apparently takiq away the principal mechanism for balanciq output and 
since it was leavine it to the pipeline to control its takes contract by 
contract, well by well, balance or no balance. The court was ahiftiq the 
authority for controlline wells from the state to the pipelines, with the 
pipelines haviq no one'• interest except their own to account to in this 
manaeement. 

59. 372 u. s. 92. 
60. 372 U. S. 94, fn. 12. 
61. 372 U. S. 95. The non sequitur in this analysis is, of course, that the 

federal commission had and has no authority over production or eatherine of 
natural eas. The allusion to "conservation" that the majority made was to 
end use of the 1ras, an area in which the FPC had jurisdiction by virtue of 
certification of a sale in the public interest, an area in which the 
commission was not excluded from jurisdiction by the Natural Gas Act. 
Besides, there was and could be no practical method of conditioniq a 
certificate on the basis of balancin1r of takes to prevent waste. There was 
no mechanism at the federal commission level for administration of such a 
proeram. 

62. 372 U. S. 94. This distinction is threatened by the Kansas litieation 
discussed at the text accompanyin1r note 75 below. 
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What is particularly disturbing about the Northern Natural decision is 
that the court majority did not look to any Congressional intent to disrupt the 
state laws nor did the court find any actual conflict between the state and 
federal programs. The court found simply a potential conflict. In so doing, 
the court's decision has had the effect of leaving interstate pipelines 
unfettered by either state or federal regulation as to prevention of waste, 
protection of correlative rights or monopsony power. Thus was created a 
regulatory gap where it was the express intent of the Natural Gas Act to 
leave no such gap. 

The dissent observed that a ratable production order was less practical 
than a ratable take order and would create obvious administrative problems. 
The dissent saw no attempt by the state to regulate the interstate sale of 
natural gas. Since the pipeline's operations controlled the volume of gas 
produced, they involved production and gathering. The Commission's orders did 
not interfere with the FPC's certification functions or rate regulation 
functions. The threat to the FPC functions, if it existed at all, was no 
different from that flowing from other valid conservation measures. <63 

Observed the dissent: 

It is difficult to imagine any exercise of this conservation power 
that would not carry with it the possibility of affecting the costs 
incurred by those who purchase gas from producers. 
Regulations requiring the casing of wells, prohibiting the use of 
pumps, restricting production to a certain percent of a well's 
'open flow,' imposing a particular gas-oil ratio, controlling 
drilling operations and pipeline pressure, prescribing the 
permissible spacing of wells, and enforcing pooling or unitization 
may reduce the amount of gas available for sale by a particular 
producer (at least in the short run) and thus force a purchaser 
to buy from it or someone else probably at greater cost. Yet it 
has never been suggested that such state measures are for that 
reason invalid. <64 

Indeed, the setting of allowables had just as great a potential for 
affecting the availability of gas for interstate sale. The possible effect on 
cost was precisely the same as a ratable take order, for the two were 
merely variations of the same regulatory measure; both were designed to 
prevent the disproportionate taking of gas from some wells to the 
disadvantage of others. 

63. 372 u. s. 102. 
64. 372 u. s. 103-104: 

E-29 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Martin: Gas Production Relulation After Transco 

Reviewing the legislative history of the Natural Gas Act, the dissent 
said that Congressional intent was to leave the state powers of regulation 
undisturbed: 

[l]t is beyond dispute that when Congress enacted the Natural 
Gas Act in 1938 it did not intend to deprive the States of any 
regulatory powers they were then deemed to possess under the 
Constitution. Rather, the Act was intended only to fill the 'gap . 
. . thought to exist at the time the Natural Gas Act was passed' 
by providing for federal regulation of those aspects of the 
natural gas business that the States were at that time believed to 
be constitutionally incapable of regulating. Phillips Petroleum 
Co. v. Wisconsin, 347 U.S. 672, 684, 685--687. As was 
specifically stated in the House Committee Report, the Act 
'takes no authority from State commissions, and is so drawn as 
to complement and in no manner usurp State regulatory 
authority.' H.R.Rep. No. 709, 75th Cong., 1st Sess., p. 2. <65 

The dissent also observed a point that is true for the Transco case: 
compliance with the order would have reduced the price actually paid for 
natural gas because the price of the gas in the contract with Republic was 
higher. Such a beneficial effect on the pipeline's cost structure was not 
inconsistent with the purposes of the Natural Gas Act. 

2. Transco 

The United States Supreme Court opinion in Transco can only be 
described as flawed and almost second-rate in its analysis. <66 The court 
majority chose to continue the distortions of the state ratable take programs 
handed down in the Northern Natural case. In this it was perhaps abetted by 
the Mississippi court's refusal to consider seriously the waste issue. 

65. 372 u. s. 104-105. 
66. Compare the Transco lack of reRard for Convessional intent and state 

concerns with the much more careful examination of Convessional intent and 
veater sensitivity to state issues in Pacific Gas and Electric Co. v. State 
EnerRY Resources Conservation & Development Commission. 461 U. S. 190. 
103 S. Ct. 1713. 75 L. Ed. 2d 752 (1983). See also the standards used to 
determine preemption in that case: A "conflict [with federal law] arises when 
'compliance with both federal and state reRulations is a physical 
impossibility.• Florida Lime & Avocado Growers. Inc. v. Paul. 373 U.S. 132. 
142-143. 83 S.Ct. 1210. 1217-1218. 10 L.Ed.2d 248 (1963). or where state 
law 'stands as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Convess.' Hines v. Davidowitz. 312 U.S. 52. 
67. 61 S.Ct. 399. 404. 85 L.Ed. 581 (1941)." 
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By sleight of hand, the majority turned the court's prior upholding of a 
ratable take order and minimum price setting in Peerless into a negative. The 
majority referenced Peerless and said "the Court did not view the ratable
take rule as a permissible conservation measure. "<67 Of course the court had 
viewed it as a permissible conservation measure. Just because the earlier 
challenges had involved the Due Process and Equal Protection Clauses did not 
mean that ratable-take was not a conservation matter. It meant only that it 
had not been challenged on preemption grounds. But by making the statement 
the way it did, the court was indicating it was not taking ratable-take as a 
conservation measure. Quite clearly the earlier Supreme Court decisions did 
uphold ratable take on conservation grounds. 

Related to this point that the majority did not see a conservation 
purpose to the Mississippi order is the apparent misreading of the facts by 
the court majority and a misunderstanding of a statement of the Mississippi 
Supreme Court. The Mississippi Supreme Court early in its opinion had 
discussed drainage as a basis for litigation among parties within a field such 
as suits by lessors against their lessees for allowing drainage. The 
Mississippi court then added that this was the first time the Mississippi 
courts were asked to "consider Rule 48 or in any other context to grant 
relief against a purchaser of natural gas for drainage loss. "<68 The 
Mississippi court observed specifically that the Oil and Gas Board had in 
1964 entered an order for ratable take by a pipeline purchaser but that this 
had not reached the courts. The United States Supreme Court majority took 
this statement by the Mississippi court and then misstated it and stated a non 
sequitur. The majority opinion makes this curious statement: 

Rule 48 never before had been employed to require a pipeline 
actually to purchase noncontract gas; rather, its sole purpose 
appears to have been to prevent drainage, that is, to prevent a 
buyer from contracting with one seller and then draining a 
common pool of all its gas. 

The "rather" here makes no sense, because the second phrase restates 
the same thing the first phrase. Rule 48 had been employed before, and it had 
been employed in the same sense as the phrase after the "rather." I believe 
this misunderstanding must have been quite important in the deliberations or 
thinking of the justices because there was the belief at the court apparently 
that Mississippi was suddenly trying to change its legal requirements to the 
disadvantage of pipelines and gas consumers. This is clear from the 
observation in the dissent which refers to the majority's "implication . 

67. 88 L. Ed 2d 742, 87 0. & G. R. 561. 
68. 457 So. 2d 1306, 83 0. & G. R. 302. 
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that a midstream expansion in. the coverage justifies· pre-emption if the party 
to whom the rule is applied claims disappointed expectations . • . . 11<69 

There was no "midstream" change by the state. <70 There was a 
"midstream" change by the pipeline. Transco had been purchasing ratably 
from most or all of the people in the field in question. It then stopped 
purchasing ratably. It purchased ratably while it suited its purposes and then 
stopped when it was to its advantage to cease ratable purchase. If anyone had 
reliance, it was those who relied on the pipeline's behavior in taking from 
everyone on the same terms. 

Beyond these significant distortions, the court majority simply restated 
the holding in Northern Natural without reexamining its questionable 
propositions. The Northern Natural analysis was to the effect that 1) 
Congress had created a comprehensive regulatory scheme, and ratable take 
orders fell within the limits of that scheme rather than within the category 
of regulatory questions reserved for the states and 2) in the absence of 
ratable-take requirements purchasers would choose a different, and 
presumably less costly, purchasing pattern. Neither in Northern Natural nor in 
Transco did the Supreme Court indicate that there was any evidence of a 
Congressional intent to preempt the states' authority. No one suggested any 
such intention in 1938 when Congress passed the Natural Gas Act nor in 1950 
in Peerless. Indeed, even in Northern Natural, the Federal Power Commission 
had urged remand of the case to the state court to determine if the ratable 
take requirement would cause an inconsistency with the federal program. 

How, it must be asked, can one find Congressional preemption of a 
state program in the purchasing practices of the pipelines? You find 
Congressional intent in the Congress or in the regulatory agency to which 
Congress has delegated authority. You do not find intent to preempt in the 
actions of business entities. The only way in which ratable take requirements 
even arguably affect a federal program by an increase of the price of natural 
gas to consumers is the fact that take-or-pay exposure may lead temporarily 
to additional costs that might be passed through to consumers. There is not 
the slightest bit of evidence that I have seen that Congress intended the 

69. 88 L. Ed. 2d 752, 87 0. & G. R. 578. 
70. Surely the court was not unaware of the shortasre of eas that the interstate 

market had experienced for over a decade. The interstate pipelines had been 
buyinsr all the eas they could for fifteen years or so and there wasn't 
occasion for ratable take orders to be entered; drainasre from refusals of 
pipelines to take ratably simply had not a sipificant problem. Another way 
of lookinsr at it: there had been very few notable or unmanasreable instances 
of noncompliance with ratable take statutes until mid-1982. It is just wron~ 
to reeard the states as suddenly imposiq new prosrrams on the interstate 
pipelines to alleviate local concerns. 
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Natural Gas Act to encourage a particular scheme of contract practices for 
the pipelines. Nor for that matter has the FPC or the FERC ever told the 
pipelines to go out there and incur take-or-pay obligations. It has always been 
within the power of the pipelines not to incur take-or-pay clauses or to write 
contracts that excused them from take-or-pay liability when they comply with 
state law. Even assuming that Congress was aware of take-or-pay clauses as 
an industry practice, there has never been anything in federal law or a 
federal regulation that has prevented a pipeline from contracting with all 
producers in such a fashion that they take ratably. Take-or-pay contracts and 
ratable-take programs are not inconsistent. Had pipelines entered into 
contracts with a view to compliance with state ratable take/ common 
purchaser requirements, there is no doubt in my mind that the price of gas 
would have been lower, not higher. Any conflict between these state programs 
and the supposed federal goal of low price to consumers is entirely of the 
pipelines own making, not the states, not the FERC, not the Congress. 

A hypothetical example may well illustrate a further reason why the 
court's analysis is simply wrong. Let us say that the pipeline and the 
producer enter into an agreement where the producer promises to sell 100 
mcf of gas a day from well "A" which the producer will drill. The producer 
has no lease on the property and trespasses on the land and begins selling the 
gas after drilling an illegal well. The owner of the property gets an 
injunction and seeks damages from the producer and the pipeline. The pipeline 
asserts that state property law has been preempted by the NGA and the NGPA 
and it must be allowed to continue to take gas; stopping it from taking gas 
and paying damages for conversion would cause the price of gas to consumers 
to go up. Has there been preemption? Of course not. The pipeline can get gas 
by simple compliance with state property law and criminal law in the first 
place. Would anyone seriously argue that the NGA or NGPA countenance 
theft? It is only the failure to comply with the state law in the initiation of 
the contract in my conversion hypothetical that causes the alleged inconsistency 
with federal policies of low gas prices. So, too, with the ratable take and 
common purchaser statutes. As pointed out already, these statutes have been 
operative for many years. Virtually no contracts have been entered into 
without knowledge of them. The pipelines could enter their contracts with a 
provision that they will comply with state law and take ratably. They could 
off er the same contract to everyone in a gas field. <71 They could contract 

71. It should be stated that I do not think a pipeline should be required to 
purchase 1ras from a producer who refused a fair offer because the producer 
wanted to play the market. The pipeline that then relies on this and makes 
its arranaements around that refusal has probably fulfilled its requirements 
to take ratably. Likewise, the producer has had a fair opportunity to produce 
and receive its fair and equitable share of the production, and subsequent 
losses are attributable to his own decision. 
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for the same volume and at the same price as the contract that they enter 
with a single producer. The state law can be complied with and have no 
inconsistency with federal law. It is the pipeline's own actions in making the 
terms of the contracts that it makes that causes the supposed inconsistency, 
not any requirement of federal law. 

The fallacy of the Court's approach may also be seen in asking 
whether a pipeline could make a contract for the purchase of natural gas 
with a minor in the state of Texas or an interdict in the state of Louisiana 
or in violation of the Rule Against Perpetuities in Kansas. The answer to 
each is, of course, no. Such contracts may be invalid under state law. But if 
gas is important to the consuming states, why isn't this area of contract law 
preempted? Is tort compensation to people injured or killed by a pipeline 
explosion preempted merely because damages would increase the price of 
natural gas to consumers? There is no preemption in either case because 
there is no indication that Congress intended to preempt the states from 
exercising authority over contracts. Likewise, there is not the slightest 
indication anywhere that Congress had any intention whatsoever of preempting 
the states from protecting the correlative rights of owners in a common 
source of supply or from preventing waste. Indeed, the express words of the 
Natural Gas Act exempt "production" and "gathering" from coverage of the 
act. Until the Phillips case in 1954, the Supreme Court saw no intent in the 
Natural Gas Act to preempt ratable take and had specifically upheld such 
regulation. After Phillips they suddenly found price regulation and ratable 
take inconsistent. What had Congress done in the meantime? Nothing, of 
course; it was the Court itself which found preemptive intent. But where is 
the preemption? Congress has undertaken no program that regulates the 
property rights within a common source of supply. The FERC has no such 
program. Congress cannot really be said to have occupied the field. 

The Transco court confronted the fact that the well-head price control 
program no longer applied to the gas involved in the Mississippi litigation. In 
what I find to be an extraordinary statement, the court majority says the 
question is not whether FERC has power over the gas but whether Congress 
"intended to give the States the power it had denied FERC. "<72 My reading of 
the Constitution has been that the states possess whatever powers have not 
been taken from them by the Constitution or by the Congress. One simply 
does not ask whether Congress has conferred powers upon the states in this 
manner. A more proper way of stating the question would be to ask whether 
Congress has continued to occupy a field to the exclusion of the state. In a 
sense this is what the court then does respond to. 

72. 88 L. Ed. 2d 744, 87 0. & G. R. 565. 

E-34 



I Martin: Gas Production Re#ulation After Transco 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The majority state the Mississippi order "disturbs the uniformity of 
the federal scheme, since interstate pipelines will be forced to comply with 
varied state regulations of their purchasing practices. "<73 What is ·the 
uniform federal scheme? That is a complete mystery to me. I don't know of 
a uniform federal scheme on pipeline takes or pipeline contract provisions. 
The court majority add that "Mississippi's order would have the effect of 
increasing the ultimate price to consumers. "<74 This simply may be wrong, 
and even if it isn't, that is not the way to determine preemption. It has been 
entirely within the power of the pipelines to incur this liability or not. Even 
if incurred, the FERC can prevent this from being passed on to consumers. In 
many contracts today, especially for the higher-priced gas, there will be a 
"FERC out" clause so that the pipeline liability would not be incurred if the 
FERC doesn't ·allow it to be passed through. In the past, the court stated the 
aim of the Natural Gas Act was to prevent the consumers from being 
exploited by the monopoly power of the pipelines. <75 Now suddenly, the court 
identifies its purpose as "the federal goal of ensuring low prices most 
effectively • • • • "<76 

It seems to me that the position of the pipelines in Transco and 
Northwest Central, <77 the other case decided by the Supreme Court early in 
1986 on Northern Natural grounds, has been that take-or-pay contracts are an 
integral part of a comprehensive federal regulatory scheme. Yet in litigation 
around the country and in proceedings before the FERC, these and other 
pipelines have been arguing that that take-or-pay clauses are against public 
policy, that they are a violation of federal price controls or are otherwise 
unenforceable. <78 Again, what is the federal program that the state 
regulations violate? As far as I can deduce, the federal program the court 
seems to identify is merely an interest in low prices, and anything a state 
might do that might affect prices runs afoul of this "program." 

73. 88 L. Ed. 2d 745, 87 0. & G. R. 566. 
74. 88 L. Ed. 2d 745, 87 0. & G. R. 566. 
75. See Federal Power Commission v. Hope Natural Gas Co. 320 U. S. 591 at 610 

(1944): "to protect consumers arrainst exploitation at the hands of natural 
rras companies." In other words, the NGA had as its purpose federal control 
of the monopoly power of the interstate pipelines that had been free of 
repletion because of the Supreme Court decision in Missouri v. Kansas 
Natural Gas Co., 265 U. S. 298 (1924), not the control of monopsony power; 
the producinsr states had full power to replete monopsony practices and the 
NGA had preserved this replatory power. 

76. 88 L. Ed. 2d 745, 87 O. & G. R. 567. 
77. Northwest Central Pipeline Corp. v. State Corporation Commission, 106 S. Ct. 

1169, 89 L. Ed. 2d 289 (1986). 
78. See The Superior Oil Company v. Transco EneraY Company, 616 F. Supp. 98 

(W. D. La. 1985); Northwest Central Pipeline Corp. v. Mesa Petroleum Co., 
576 F. Supp. 1495 (D. Del. 1983) 
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Note, too, the FERC has the power to control take-or-pay and in fact 
has exercised it in the past. <79 It is easily within the power of the FERC to 
accommodate state ratable orders by merely providing that take-or-pay 
provisions will not be passed through in those circumstances when the take of 
the pipeline meets the ratable take requirements of the producing state agency 
or statutes and is at least at the total contract amount. To the extent that the 
FERC has allowed draining producers and draining pipelines to operate without 
regard to the state ratable take requirements, it has allowed the improper 
drainage of natural gas. You might even say it has allowed what amounts to 
theft. 

What the Court's decision has done is to elevate the purchaser's right 
in a product from a common source of supply above all other rights in that 
common source of supply. Isn't a landowner justified in believing he has had 
something stolen from him when he must stand by helplessly while the gas 
from beneath his property is drained away and the Supreme Court of the 
United States tells the landowner that the state may not employ the only 
effective measure that would prevent the drainage from going uncompensated? 
This is of course the true basis of the ratable take/ common purchaser 
statutes. The pipeline is getting the gas. The pipeline may be paying the 
producer through which the pipeline is causing the drainage, but the pipeline is 
taking it nonetheless. One might say that the appropriate route for the state 
to take is to look to the producer through whom the drainage is taking 
place. <8° Certainly field wide unitization is a possibility, but it is far more 
difficult to bring about than to require the pipeline not to cause inequitable 
drainage. And even with reservoir-wide unitization, there remains the problem 
of the pipeline that says it is only contracting with the operator and not with 
one or more of the nonoperating parties. 

There were four justices dissenting in Transco. They concluded, quite 
properly, that they "do not believe that Mississippi's ratable take rule invades 
the exclusive sphere of the NGA, conflicts with the NGPA's purpose of 

79. For a more complete discussion of recent FERC developments touchina upon 
take-or-pay iasues, aee Griaas, "Restructurina the Natural Gas Industry: Order 
No. 436 and Other Reaulatory Initiatives," 7 EnerRY L. J. 71 (1986). 

80. In a variety of circumstances this could be very unfair to that producer. For 
example, a requirement that a unit operator (call it unit "A") always 
compensate a party who is drained from another unit (unit "B") would be 
very harsh where the drainaare occurs because the operator of the adjacent 
unit has failed to undertake a well workover proaram that would have 
improved his recovery. Likewise it would be very harsh in auch 
circumstances to cut unit "A's" allowable to the same level as unit "B's" 
actual take to prevent drainaare. A requirement that a pipeline offer to take 
ratably from unit "B" would not force the pipeline to take anythiq from B 
where "B" is unwillina to brinar his production up to unit "A's" level. 
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decontrolling the wellhead price of high-cost gas, or runs afoul of the 
implicit free market policy of the dormant Commerce Clause. "<81 Justice 
Rehnquist's dissenting opinion follows the history of the Natural Gas Act and 
Natural Gas Policy Act. It observes that the ratable take order is consistent 
with free market determination of the wellhead price ( which was the purpose 
of the Natural Gas Policy Act) and is price neutral. The working of the 
ratable take order was not akin to a tax or subsidy, which the majority 
apparently considered it to be. <82 

B. Dormant Commerce Clause 

The second major challenge to the Mississippi ratable take order was 
on the grounds the order was a burden on interstate commerce. When state 
regulations have interfered with, or imposed a burden on, interstate 
commerce, they have been struck down on that ground. <83 Thus the Court has 

81. 88 L. ed. 2d 746, 87 0. & G. R. 568. 
82. One should note that the dissent distin&rUished the common pool orders from 

orders requiring ratable take from different pools: "A ratable-take rule 
applied to a convnon pool eliminates the inefficiencies associated with the 
perverse incentives of common ownership of a gas pool. It is different from 
a rule that would require any out-of-state pipeline that purchases gas from 
one in-state pool of gas to purchase equal amounts from every other in
state pool. This latter type of rule might well burden interstate commerce or 
violate the free market purpose of the NGPA." 88 L. Ed. 2d 752, 87 0. & G. 
R. 578. One must observe that the opinion in no way takes up the matter of 
priorities of takes as discussed below in the context of the Texas and 
Oklahoma ratable take requirements. In those contexts, the concern of the 
state is not protection of correlative rights but instead a concern for 
physical waste. Thus, I do not think that Justice Rehnquist's dissent speaks 
to those programs which were .not at all considered in the Mississippi 
litigation. 

83. This is commonly referred to as the "negative commerce clause doctrine." It 
goes back to Gibbons v. Ogden, 9 Wheat. 1 (1824) in which the Supreme 
Court struck down a grant of monopoly for the operation of steamboats in 
New York state waters. Recent cases applying the doctrine include Hughes 
v. Oklahoma, 441 U. S. 322 (1979) invalidating an Oklahoma act restricting 
the transportation and sale of minnows out of state, Philadelphia v. New 
Jersey, 437 U. S. 617 (1978) invalidating a New Jersey prohibition on the 
importation of waste into the state, and Pike v. Bruce Church, Inc., 397 U. 
S. 137 (1970), invalidating a cantaloupe packaging standard for Arizona 
grown melons that apparently had the purpose of giving Arizona fruit packers 
a competitive advantage over California packers or requiring the construction 
of packing facilities in Arizona. For contemporary discussion of the topic, 
see Eule, "Laying the Dormant Commerce Clause to Rest," 91 Yale L. J. 
425 (1982); Tarlock, "National Power, State Resource Sovereignty and 
Federalism in the l 980's: Scaling America's Magic Mountain," 32 Kan. L. 
Rev. 111,127-133 (1983); Skillern, "Constitutional and Statutory Issues of 
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struck down state statutes or ·programs which attempted to keep natural gas 
or oil within the state for consumption by state residents and businesses. An 
Oklahoma statute prohibiting the transportation of natural gas out of state 
was declared unconstitutional in West v. Kansas Natural Gas Company-<84 

The state had def ended the statute as a conservation measure, and the Court 
admitted the right of the state to control and prohibit waste, but it observed 
that the state's purpose was commercial in nature, not conservationist. 
Speaking for the Court, Mr. Justice McKenna stated: "the statute of 
Oklahoma recognizes it [gas] to be a subject of intrastate commerce, but 
seeks to prohibit it from being the subject of interstate commerce, and this 
is the purpose of its conservation. In other words, the purpose of its 
conservation is in a sense commercial,--the business welfare of the state, as 
coal might be, or timber .•.• To what consequences does such power tend? 
If one state has it, all states have it; embargo may be retaliated by embargo, 
and commerce will be halted at state lines. 11<85 In 1923 the Supreme Court 
invalidated for similar reasons a West Virginia statute which required of 
pipeline companies that they give West Virginia consumers a preferred right 
of purchase over consumers in other states. <86 

The Transco court did not rule on the issue of whether the Mississippi 
order imposed an impermissible burden on interstate commerce. This leaves 
open the possibility that a state could respond to the preemption ruling only to 
find that its statute and regulations are invalid as burdening interstate 
commerce. Thus, too, even if Congress were to completely deregulate the 
natural gas market the court might find this area of regulation off-limits to 
the states. 

Federalism in the Development of Eneray Resources," 17 Nat. Res. Law. 533, 
542-550 (1984); Note, "The Commerce Clause and Federalism: Implications for 
State Control of Natural Resources," 50 Geo. Wash. L. Rev. 601 (1982); and 
Reean, "The Supreme Court and State Protectionism: Makine Sense of the 
Dormant Commerce Clause," 84 Mich. L. Rev. 1091 (1986). 

84. 221 u. s. 229 (1911). 
85. 221 U. S. at 255. 
86. Pennsylvania v. West Virvinia, 262 U. S. 553 (1923). See also, Tenneco, Inc. 

v. Sutton, 530 F. Supp. 411 (M. D. La. 1981) strikine down a Louisiana 
statute eivine preferential treatment to Louisiana users and consumers of 
natural eas. This case also involves preemption of state authority by the 
Natural Gas Act and the Natural Gas Policy Act. 
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VII. The Impact of Transco: 
Current State Regulation 

A. Introduction 

I will not attempt to go over all the details of the current regulatory 
programs that may be affected by the Transco decision. There was a 
symposium at the University of Colorado in 1985 that went in depth over the 
state programs, and the proceedings of the seminar have been published in the 
University of Colorado Law Review. <87 Rather, what I will do is highlight 
some features that are of recent development and current interest. 

B. Kansas 

In addition to the developments in the litigation in Northwest Central 
case, there have been several orders from the Corporation Commission in 
recent months that are of interest. 

Two orders were issued concurrently on September 16, 1987. -An order 
of January 29, 1986 had placed a moratorium on the tolerance deadline until 
September 30, 1987 to file applications to reinstate underage cancelled 
between January 1, 1975 and September 30, 1984. Now, in Docket No. C-164 
the Corporation Commission has extended the moratorium for two years more, 
to December 31, 1989. This was based on a finding that the gas market is in 
a state of flux. New orders from the FERC now make it possible for the 
producers to take a more active role in marketing of their gas and more 
time is needed for the market environment to stabilize. 

The second order grew out of an application of Mesa requesting the 
Commission to amend the requirement that a well be in a net overproduced 
status before requesting reinstatement of cancelled underages. The 
requirement that wells be in a net overproduced status was made a part of 
the basic proration order in 1975, its purpose being to insure that the well 
was capable of producing the cancelled underages sought to be reinstated. The 
Corporation Commission granted the Mesa application to eliminate the 
requirement that a well must be in a net overproduced status before cancelled 
underages can be reinstated and to eliminate also a requirement that an 
application for the reinstatement of cancelled underages state that a purchaser 
is ready and willing to take the underages. This was based on its findings 
that a well's current status is not indicative of the well's ability to produce 
cancelled underages and that the recent changes in the gas market have made 

87. See "Symposium: Workshop on Natural Gas Prorationina and Ratable Take 
Rearulation," 57 Colo. L. Rev. 149 (1985) with articles on the prosrrams of 
Oklahoma, Texas, Wyomina, Kansas, Louisiana and New Mexico. 
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it burdensome and frequently impossible for the producer to state in advance 
that a purchaser is ready and willing to take the underages. 

The Corporation Commission has found that the September 16, 1987 
amendment will help to achieve the goals of · recent FERC orders ( 436, 451) 
as well as the 1983 amendments to Paragraph "p". 

C. Oklahoma 

Oklahoma has had two responses to the problems of the gas market 
bubble in which the legislature and the Corporation Commission have tried to 
prevent waste and protect correlative rights in the face of inequitable takes 
from Oklahoma oil and gas wells. The Commission issued a new ratable 
take order which has been struck down by a federal court relying on the 
Supreme Court decision in Transco. The second response has been legislation 
dealing with what I have described as Case I above. This act, known by its 
designation as House Bill 1221, has been recently upheld by the Oklahoma 
Supreme Court though certain of the Commission's regulations were 
invalidated by the court. <88 A third Oklahoma development to note is a case 
involving conversion of gas. 

1. Ratable Take/Priority Order and the !t!B Decision 

Prior to the issuance of the new ratable take order, Order No. 
281285, <89 the Oklahoma Corporation Commission sent clear signals about its 
intentions by filing a Notice of Inquiry and Motion to Consolidate Causes in 
response to numerous causes filed seeking ratable taking. Arguments were 
heard by a hearing panel which was to consider the issues of whether 
Oklahoma was preempted by the Commerce Clause from enforcing the ratable 
take provision of the Oklahoma statutes, and whether the Federal Energy 
Regulatory Commission has sole jurisdiction over the regulation of gas 
purchases by interstate pipelines under the Natural Gas Act and the Natural 
Gas Policy Act, thereby preempting Oklahoma from acting under its 
statutes. <90 On September 4, 1984 the panel issued its report recommending 
that the questions be answered in the negative, finding that Oklahoma was not 
preempted from enforcing ratable take from interstate pipelines. This was 
followed by the issuance of Order No. 281285 by the Commission which ruled 
the same way on the issues of the Commerce Clause burden and preemption. 

The Commission's analysis was similar to that of the Mississippi 
Supreme Court's in the Transco case. However, reference was made to 

88. Seal v. Corporation Commission, 725 P. 2d 278 (Ok. 1986). 
89. Issued in General Cause No. 28770, July 3, 1985. 
90. Corporation Commission Order No. 254451, February 27, 1984. 
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prevention of waste. The discussion of the subject was limited, but Exhibit C 
to the Order was Rule 1-305 of the Commission which is a "priority schedule 
for supply and demand imbalance." It is a regulatory program for hardship 
and distressed wells, enhanced recovery wells, and wells producing casinghead 
gas and associated gas and reflects the state's concern for the potential 
impact of such wells on ultimate recovery from a reservoir. Challenges to 
the Corporation Commission Order were filed almost immediately. 

On September 4, 1986 the United States District Court for the Western 
District of Oklahoma declared invalid the ratable take provision of the 
Oklahoma statute and the regulations of the Commission (Rule 1-305) insofar 
as they applied to an interstate pipeline. This was in a case styled ANR 
Pipeline Co. v. Corporation Commission of Oklahoma.<91 Although ~ 
Commission had originally relied on the common purchaser statute<92 for 
authority to issue Rule 1-305 it also asserted reliance on the conservation 
statute. <93 This did not matter, said the court. It still invaded the federal 
exclusive province. The court examined the provisions invalidated in Northern 
Natural and Transco and concluded: 

A comparison of the two regulations found unconstitutional, 
Kansas Statute 55- 703 and Mississippi's Rule 48, with 
Oklahoma's Section 240 and Rule 1-305, compels a determination 
that all three devices are intended to and do result in regulation 
of the taking of gas. They seek to prevent discrimination in 
favor of any one common source of supply as against another. 
Such regulation allows an individual state to skew the free 
market for gas. The federal policy is to allow the gas market 
price to be determined by the free flow of commerce on a 
national scale among the separate states. • . • Transco tells us 
in so many words that this is a subject matter in which 
Congress has determined a national policy, before which 
Oklahoma law must bow. <94 

The Corporation Commission is appealing the ruling in the AN R 
Pipeline case. 

91. 643 F. Supp. 419 (W. D. Ok. 1986). 
92. Section 240 of Title 52. 
93. Section 239 of Title 52. 
94. 643 F. Supp. 423-24. What the court misunderstood was that the NGPA's free 

market proRram was to remove federal wellhead price controls, not to free 
Ras from state conservation reRUlations. The ConRressional action was to 
partially overcome the disastrous effects of the Supreme Court's 1954 
Phillips decision. The NGPA did not speak to the problems of state 
reRUlation of natural Ras any more than removal of federal price controls on 
oil pertained to atate reRUlation of oil production. 
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Subsequent to the AN R Pipeline decision, the C.Orporation C.Ommission 
has amended Rule 2-331 regarding "Permitted Production of Unallocated Gas 
Wells." The thrust of this amendment is to reduce the allow ables for 
unallocated wells from 50% of the absolute open flow potential to 25% of the 
potential in excess of 2,000 mcf per day, though there will remain a minimum 
gross daily allowable of 1000 mcf per day. <95 The revised regulations also 
provide an incentive for deep wells. The regulations are in litigation. 

2. House BIii 1221 and the Seal Decision 

Oklahoma's House Bill 1221, enacted in May, 1983, makes operators 
responsible to all parties in a unit. <96 The Act is directed towards producers 
rather than purchasers and towards co-owners within a single well as 
opposed to owners of interests between wells in a common source of supply. 
It entitles each owner to share ratably in the revenues generated by the sale 
of production and creates a type of cotenancy property interest in such 
proceeds. 

The Act is intended to protect "the rights and correlative rights of all 
interest owners of natural gas wells and wells producing casinghead gas and 
to afford all such owners an equal opportunity to extract their fair share of 
gas and to sell and be paid in proportion to their interest therein." The Act is 
further expressly intended "to protect such owners against discrimination in 
purchases in favor of one owner as against another. "<97 Whenever a well is 
placed into production, all owners are entitled to share ratably in the revenues 
from the sale of production. The operator of the unit area must off er each 
owner of the well an election, prior to the date of first production, whereby 
the operator seeks to market that owner's ratable share of production or a 
designated portion of the production. In the event the owner so elects, the 
operator must seek to market the owner's share at the best price and terms 
available in the area but not at a price or terms less favorable than those 
received by the operator. Each electing owner has 30 days in which to reject 
the offer; failure to reject is deemed an acceptance. If no offer to purchase 
is secured within 120 days of an election the owner may rescind the election 
in writing. If an owner does not exercise the election, the owner is not 
obligated to deliver his ratable share for sale nor is the operator obligated to 

95. A reduction to 25,r. was made briefly in 1983 but rescinded. On this and the 
differences between allocated and unallocated pools see Allison, "The 
Prorationine of Natural Gas in Oklahoma," 57 Colo. L. Rev. 169, 176-79 
(1985). 

96. Codified at 52 Okl. Stat. Ann. §§ 541-547. 
97. 1983 Okla. Seas. Laws, 1172-73. The summary eiven here follows the 

summary by the Oklahoma Supreme Court in the h!! decision, 725 P. 2d 
284-85. 
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market such share. Each owner retains the right to receive the price agreed 
upon by contract and to take his share of production in kind or separately 
dispose of his share. 

If an electing owner receives a contract for sale of only his portion of 
production, the other electing owners having no contract are entitled to share 
ratably in the revenue from the contract to the extent of their net revenue 
interest. Each electing owner receiving a contract to sell must give written 
notice to all other net revenue owners without a contract for the purchase of 
their share. 

The Act provides that the amount of gas produced daily from a well is 
owned by each owner in the well in proportion to each owner's interest in the 
well, irrespective who actually produces the gas. Each owner producing and 
selling or disposing of gas separately must account to the other owners not 
selling or otherwise disposing of gas and compensate them for their 
proportionate part of the gas disposed of or sold. 

Distribution of revenue from the sale of production must be made 
pursuant to the terms of the Act. Any owner receiving revenues directly from 
the purchaser must forward the same to the party responsible for distribution 
under the terms of the Act. The Act directs that it shall not be construed as 
setting or restricting the price, terms or conditions under which a purchaser 
takes the production of a well, as requiring any purchaser to connect any 
well that it is not already obligated to connect, or as altering or changing the 
legal definitions of common purchaser and common carrier. 

In effect, the Act provides for immediate balancing of all proceeds of 
production from a single gas well from the date of first production on and 
after the effective date of the Act. It gives the right of ownership of 
interests in a gas well ratably to each co-owner in the proceeds generated by 
a well's production as of the moment the gas is reduced to possession 
consistent with the rule of capture. 

The Supreme Court of Oklahoma found the purpose of the Act to be a 
proper function of the legislature under the police power of the state to 
protect correlative rights. <98 It did not off end due process nor impair the 

98. There was dispute over the meaninR of "correlative riRhts" within the context 
of owners within the same well as opposed to owners with different wells 
in the common source of supply. The Oklahoma Court concluded that the 
concept of correlative riRhts was broad enouRh to justify the exercise of the 
police power in these circumstances. 725 P. 2d 287-88. The Court here is 
certainly correct: it was the riRht to produce from the common source that 
the leRislature and Commission pooled, and without the pooliDR havinR taken 
place, the owners would each have had correlative riRhts in producinR from 
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obligation of contract. Certain of the rules of the Corporation Commission 
implementing the Act were found to be beyond the authority of the Act, but 
this did not disturb the general operation of the statutory and regulatory 
scheme. 

3. The I!!!, Decision: Conversion by Purchaser with Notice 

The third significant development in Oklahoma having a bearing on the 
topic of this paper is a decision that has yet to be published officially. It is 
potentially the most significant of all the responses that might be taken to the 
Transco decision. It is the decision of the Oklahoma Supreme Court in Teel 
v. Public Service Company of Oklahoma.<99 --

This was a case brought by the owner of a half-interest in a working 
interest in five wells in a common source of supply in an Oklahoma county. 
Defendants Public Service Company of Oklahoma and Transok Pipeline bought 
gas from the operators of the wells who were cotenants under an operating 
agreement with Teel. Under the operating agreement Teel had the right but 
not the duty to take his gas in kind. The action was for an accounting and 
for determination of leasehold rights against the operators and the purchasers 
and was amended to allege conversion if the gas remaining in the wells was 
insufficient to compensate or balance for the gas already taken. The case 
against the operators was settled. The trial court made an accounting based 
on the contract price which he found to be identical to the fair market value 
of the gas. After an award to Teel, he appealed the trial court's finding the 
fair market value was the price received by the operator and the refusal of 
the trial court to find the purchasers converted his gas and that they were 
unjustly enriched. On the appeal the Oklahoma Supreme Court ruled that a 
pipeline purchaser who buys gas from a cotenant/operator with notice that the 
operator lacks authority to dispos~ of all the aas becomes a converter. After 
Teel revoked the authority of the operators to dispose of his share of gas 
and the purchaser became aware of this, the purchaser became a converter. 
The court remanded for consideration by the trial court of the fair market 
value of the aas. 

Will this case be followed in other jurisdictions? Will it be limited to 
the circumstances here where there was a cotenancy between Teel and the 
operators founded on an agreement and not simply on a forced pooling? 

the pool. Havinsr taken away that risrht to produce by pooline, the 
lesrislature certainly has power and even the responsibility to effectuate its 
protection. 

99. 57 Ok. Bar. J. 30 (Ok. 1985). 
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D. Texas 

In recent months the Texas Railroad Commission has promulgated new 
regulations pertaining to gas prorationing and ratable take requirements. The 
Commission asserts these are not inconsistent with the Supreme Court's 
standards in Transco though they make no distinction between intrastate and 
interstate pipeline-purchasers. 

Texas sets allowables on a field-by-field basis looking to the delivery 
capacity of a well and to nominations for takes by purchasers. Unlike several 
of the other producing states, Texas's requirements are not limited to 
determination with respect to each reservoir, and under the Common 
Purchaser Act the Commission has authority to compel a common purchaser 
pipeline company to purchase gas produced from a reservoir from which the 
company is taking no gas. <lOO Each purchaser's nominations must constitute a 
ratable share of the purchaser's market demand for its entire system.<101 

Rule 30( f) on "Gas Nominations Required" provides in part: 

Nominations for a field by an initial nominator shall not exceed 
the deliverability available to that nominator from that field. The 
initial nominator shall, within a pipeline system, ratably 
apportion without unjust or unreasonable discrimination its 
nominations among the various field from which it purchases 
gas. The nomination for each field shall be a consistent 
percentage of the total deliverability of all gas wells and the 
total gas limits of all oil wells from which it purchases from 
all fields on its pipeline system or the apportionment that the 
nominator can demonstrate will not result in unjust or 
unreasonable discrimination.< 102 

The nominator must comply· with a priority schedule with first priority 
given to casinghead gas from tertiary and secondary recovery projects, second 
priority to special allowable wells so designated for the necessity of 
preventing waste, third priority to the remainder of casinghead gas so that 
gas produced in association with oil production will not be wastefully vented 
and oil production shall not be unnecessarily curtailed and to gas from landfill 
or sewage process, fourth priority is to a category of wells classified on the 

100. See Railroad Commission v. Rio Grande Valley Gas Company, 405 S. W. 2d 
304, 24 0. & G. R. 818 (Tex. 1966). 

101. See arenerally Anderson, "The Texas Approach to Gas Proration and Ratable 
Take," 57 Colo. L. Rev. 199 (1986), and Note, "Natural Gas Rearulation and 
Vested Property Interests: Ratable Takinar, Proration Standards, and Fieldwide 
Civil Liability," 62 Tex. L. Rev. 691 (1983). 

102. 12 Tex. Rear. 538-39 (February 17, 1987) codified at 16 TAC §3.30(f). 
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basis of their gas-oil ratio, fifth priority is to gas from administrative 
special allowable wells and sixth is to the remainder of gas well gas. <l03 

Rule 34 of the Railroad Commission governs ratable take. It operates 
on both well operators and on purchasers thus providing for both ratable 
production and ratable take. Subsection ( c) provides in part that in making 
purchases and accepting deliveries between fields, "a first purchaser of 
natural gas that purchases and accepts delivery of gas from more than one 
field on its same pipeline system must accept from each field a consistent 
percentage of the portion of the aggregate deliverability and total gas limits 
that it is entitled to purchase from all wells from which it purchases on its 
pipeline system, unless the purchaser can demonstrate a just and reasonable 
basis for discriminating between fields."< 104 Subsections (d), (e), and (f) 
regulate the priority of takes. The schedule of priorities under subsection (f) 
tracks the priorities under the rule for priority of nominations. The rule was 
initially adopted on an emergency basis. <105 The final Rule 34 (f) provides: 

First purchasers of gas shall satisfy their pipeline system 
demand for gas by purchasing and accepting delivery of gas 
from the following priority categories in ascending numerical 
order. Lower priority category gas is gas from a higher 
numerical category. A first purchaser shall not within its 
pipeline system curtail gas from a priority category if the 
purchaser is purchasing and accepting delivery of lower priority 
category gas as a first purchaser on its same pipeline system. A 
first purchaser's purchases and acceptance of delivery of first, 
second, or third priority category gas under an obligation to 
purchase and accept delivery from the tailgate of a plant 
processing gas to extract liquids, or from a gathering system 
that purchases from wells and is required by contract or by its 
physical connections to sell its gas entirely to the purchaser, 
whether or not these purchases are made as a first purchaser, 
shall not be curtailed if the first purchaser is purchasing and 
accepting delivery of lower priority category gas as a first 
purchaser on its same pipeline system. If curtailed, the 
curtailment must be ratable with like priority category gas 

103. 12 Tex. Re2. 539 (February 17, 1987) codified at 16 TAC §3.30(f)(l-6). 
104. 12 Tex. Re2. 539 (February 17, 1987) codified at 16 TAC §3.34(c). 
105. 11 Tex. Re2. 4270 (October 14, 1986); 11 Tex. Re2. 4613 (November 11, 

1986); effectiveness renewed for a 60-day periods 12 Tex. Re2. 455 
(February 10, 1987), 12 Tex. Re2. 1117 (April 7, 1987), 12 Tex. Re2. 2536 
(AU2USt 7, 1987). 
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which the first purchaser is purchasing and accepting delivery of 
from wells on its same pipeline system." <l06 

In promulgating the new Rule 34, the Railroad Commission took care to 
distinguish its statutes and regulations from those struck down in Transco 
and Northern Natural. Responding to commenters who had questioned the 
authority of the Commission, it stated: 

Operators are required to produce ratably and in compliance 
with priority categories and are forbidden to produce in excess 
of market demand. Because production is dictated by a pipeline's 
capacity and market demand, the section addresses itself to an 
integrated system in which the production and purchasing of 
natural gas are inextricable elements, regulation of which 
achieves the state's legitimate conservation goals. The regulatory 
requirement of ratable purchasing of gas by first purchasers 
under this section is a necessary incident of the exercise of the 
commission's authority to prevent waste (including production in 
excess of market demand), to protect correlative rights, to 
prevent discrimination, and to conserve the natural resources of 
this state through ratable production. Thus, the section avoids 
placing the sole enforcement burden on purchasers, a burden 
which the court found violative of the comprehensive federal 
regulatory scheme in Northern Natural and Transco. 

That the section requires ratable production and purchases to be 
based on actual market demand additionally distinguishes this 
section from the state rules struck down in Northern Natural 
and Transco. Once market demand is determined, the ratable 
production/purchase requirement imposes no greater quantity 
requirement on a pipeline than it would incur absent the rule. 
The rule thus does not interfere with any pipeline's purchasing 
practices in violation of the NGA and the NGPA. <107 

I find the Texas position persuasive, but that is not surprising since I 
believe that both Northern Natural and Transco are wrongly decided. It will 
be interesting to see what position the FERC would take in litigation 
regarding the Texas program because in oral argument before the Supreme 
Court in Transco the FERC Solicitor told Justice O'Connor, in response to a 

106. 12 Tex. Ree. 2860-2861 (Aueust 25, 1987). This is the result of an 
amendment. Earlier versions are at 12 Tex. Ree. 540 (February 10, 1987) and 
12 Tex. Ree. 1117 (April 7, 1987). The 6 priorities are aet forth in the 
reviaed Rule 34 at 3.34(f)(l-6). 

107. 12 Tex. Ree. 537 (February 17, 1987). 
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question of what could the states do to protect their interests, that the states 
could use a market-demand-based nomination system, citing the Texas system 
as an example. <108 

In the October 6, 1987 issue of the Texas Register, the Railroad 
Commission has proposed an amendment to the regulations for allowables. 
This was done in response to a rulemaking petition filed by the Texas 
Independent Producers and Royalty Owners Association. Under it, 
overproduction of gas would have to be made up more quickly while 
restrictions on carrying forward underproduction of gas into future balancing 
periods would be eased. 

E. Louisiana 

The Louisiana common purchaser/ratable take statute was passed in 
1918, long before the provisions of the law dealing with pooling and the 
establishment of well allowables. Its purpose is primarily to protect 
producers from monopolistic pipelines. <109 It provides that "whenever the full 
production from any common source of supply of natural gas is in excess of 
the market demand, then any person having the right to produce gas from the 
common source of supply, may take therefrom on such proportion of the 
natural gas that may be marketed without waste, as the natural flow of the 
well or wells owned or controlled by the person bears to the total natural 
flow of the common source of supply having due regard to the acreage 
drained by each well, so as to prevent the person from securing an unfair 
proportion of the gas therefrom."<110 The Commissioner of Conservation 
may by proper order, permit the taking of a greater amount whenever he 
deems it reasonable or equitable. The statute defines a common purchaser as 
"every person, engaged in the business of purchasing and selling natural gas 
in this state. "<111 It requires each common purchaser to "purchase all of the 
natural gas which may be offered· for sale which may be brought in pipes and 
connecting lines by the owner or proposed seller to its trunk lines, at the 
sellers' expense, or to its gathering lines, without discrimination in favor of 
any one source of supply as against another . • . • "< 112 

108. See Anderson, "The Texas Approach to Gas Proration and Ratable Take," 57 
Colo. L. Rev. 199 at 212, fn. 67 (1986). 

109. On the backlrf'ound of the convnon purchaser statute, see Moosa and Saloom, 
"The Oil and Gas Conservation Movement in Louisiana," 16 Tul. L. Rev. 199, 
212-13 (1942). A 1906 statute makin~ pipelines convnon carriers had been 
ineffective. 

110. La. R. S. 30: 41. 
111. La. R. S. 30: 42. 
112. La. R. S. 30: 42. 
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Only one case has been reported attempting to apply the common 
purchaser statute, State v. Arkansas Louisiana Gas Company.<113 Arkansas
Louisiana Gas was convicted of violating the Common Purchaser Law by its 
having paid only $.05 per mcf to one royalty owner and her lessee while 
paying several others (oil companies) some $.11 per mcf for 1as from the 
same reservoir. The Louisiana Supreme Court reversed the conviction on the 
ground that the reference in the statute to purchasing without "discrimination" 
did not mean price. In the words of the Court: 

It is manifest that the statute was obviously drawn to prohibit 
discrimination solely in the matter of quantity, to prevent unfair, 
discriminatory and inequitable abuses in the distribution of 
natural gas, not as to prices to be paid, but solely to give 
security to producers in that they would all stand on an equal 
footing insofar as access to a market through pipeline facilities 
would be made available. The statute sought to alleviate and 
prevent the abuses whereby some producers were favored as 
against others, some afforded markets, others ignored, and, by 
the process of prorating among producers, assured them that no 
one would sell more than the other in a given zone. <114 

Reliance on the ratable take/ common purchaser statute was ruled out in 
recent years as an effective way of dealing with the problems because of the 
certainty that application of the Act would only lead to lengthy litigation and 
the likely intervention of the Federal Energy Regulatory Commission. The 
result of such reliance would have been that a viable solution to the problems 
would only be put off for years to come. The Commissioner of Conservation 
at the time ( the author) proposed a statewide order in January, 1983 and held 
a public hearing on it on March 23, 1983. Labelled "Proposed Statewide Order 
29-Q," the order would have provided for inclusion in each order for the 
unitization of separately owned tracts of land a paragraph providing that the 
operator of the unit would have the authority and duty to sell, or otherwise 
account for, all production from the unit well unless within ninety days from 
the date of the order or the date of first production from the unit well, 
whichever was later. Any owner wishing to take or sell the production 
attributable to his interest would have had the right to file with the 
Commissioner a declaration of his intent to assume all responsibility for such 
production after well costs had been accounted for. All existing orders 
establishing units would have been amended to include the same paragraph, 
except that April 1, 1983 would have been the date for beginning the ninety 
day period. The order would have required the operator to adhere to the 

113. 227 La. 179, 78 So. 2d 825 (1955). 
114. 78 So. 2d 828-29. 
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standard of a reasonably prudent operator in carrying out the terms of the 
order. 

Although some small interest owners applauded the proposal for 29-Q, 
the industry as a whole was very unfavorable at the March 23 hearing and in 
comments submitted thereafter. Instead of issuing 29-Q, · the C:Ommissioner 
proceeded on a case by case basis in several administrative proceedings. <115 

In administrative proceedings in recent months the C:Ommissioner of 
C,onservation has taken the position that production from a unit well belongs 
to all who have been pooled in the unit, and the unit operator has a duty to 
account to the nonoperators. Normally, it would appear that this accounting 
must be on the basis of the price received by the selling party. A case 
upholding the C,ommissioner's position was reversed on appeal.<116 The 
matter was remanded for reconsideration on the basis that the court concluded 
that the defendant C,ommissioner had authority to partition co-owned gas 
produced from a compulsory unit and to order balancing. 

An Act of the legislature passed in 1984 provides that the unit- operator 
must account to an unleased landowner within the unit for his share of 
production from the sale of the unit production.<117 This Act refers only to 
unleased landowners. It does not indicate that prior to this provision there 
was no such duty to account to unleased landowners or to others. 

115. These are discussed in detail in Martin, "The Bstablishment of Allowables 
for Production of Gas in Louisiana," 57 Colo. L. Rev. 267, 284-299 (1985). 

116. Amoco Production Company v. Thompson, Chevron U. S. A. v. Thompson, Dkt. 
Nos. CA860190, CA861316C, and CA861317C, La. App., 1st Cir (September 17, 
1987). 

117. Act 345 of the Louisiana lesrislature was approved on July 2, 1984 by the 
Governor. It amends Title 30 Section 10 A to provide: "(3) If there is 
included in any unit created by the commissioner of conservation one or 
more unleased interests for which the partY or parties entitled to market 
production therefrom have not made arransrements to separately dispose of 
the share of such production attributable to such tract, and the unity [sic] 
operator proceeds with the sale of unit production, then the unit operator 
shall pay to such partY or parties such tract's pro rata share of the 
proceeds of the sale within one hundred eisrhty days of such sale." 
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VIII. The Relation of Orders 436, 500 

At first appearance, one might think that Order 436 and its successor 
Order 500 would offer potential relief to the problems which I have 
described. It holds out the possibility an owner of gas would not have to look 
to the pipeline in the field as purchaser and instead could look for a broader 
range of buyers and then get the pipeline in the field to provide the 
transportation service. On closer examination, that potential turns out to be 
largely illusory, though the order may in fact help some of the fairly large 
independent producers. 

The consumers likely to buy gas directly and "reserve" transportation 
capacity on a pipeline are going to want dependable sources that have 
sufficient quantities of gas to make it worth their while to enter into 
individual contracts. A small producer with maybe 15% of a unit here, a half 
interest in a 40 acre lease over there, and who is operator in yet another 
well (along with 16 other wells into the same reservoir) simply is not going 
to be of much interest to a major gas distributor 400 to 1500 miles ~way. 
That producer is simply at the mercy of too many factors beyond his own 
control. He cannot off er a dependable supply. The mechanisms for booking 
capacity on a pipeline appear to me beyond anything a small producer can 
manage. 

Perhaps brokers will somehow be able to arrange sales for small 
producers. Perhaps large consumers of gas will come into a gas field and do 
the honorable thing and buy gas from all parties on a fair and equitable basis 
and take from all of them ratably. One can always hope that such things will 
come to pass. But don't try to get a loan from the bank on such hopes. Don't 
count on getting your gas sold that way. 

Will the consumers of gas be subject to ratable take/ common 
purchaser requirements when they come into a gas field and purchase directly 
from producers? Will middlemen be subject to those state requirements? They 
are not under federal jurisdiction. But the pipeline through which the gas 
would move is, and the Northern Natural/Transco rationale is broad enough 
for the federal courts to find state regulation preempted. If one uses the 
reading of Transco rendered by the district judge in the AN R Pipeline 
decision, there is a national policy of freedom from regulation by the states, 
and virtually all regulation by a state that might affect that national gas 
market is prohibited by federal policy. To put it another way, a court can 
say that Order 436's market freedom is now the comprehensive federal 
policy and program that preempts the state regulatory programs because those 
state programs might impede the operation of the program. And one can still 
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fall back on the state program as constituting a burden on interstate 
commerce.< 118 

IX. Possible Responses 
A. Congress 

It should be brought out that there is no application of preemption if 
Congress does not want preemption to apply. In the Natural Gas Policy Act, 
the Congress authorized the states to regulate the maximum price of natural 
gas so long as it did not exceed the maximum lawful price under Title I of 
the Natural Gas Policy Act.<119 The House and Senate Reports on the NGPA 
state that the Congress was "ceding its authority under the commerce clause 
of the Constitution to regulate prices for such production to affected 
states. n<l20 Thus when challenge was made to the Kansas statute<121 
regulating the maximum wellhead price for Kansas gas under gas purchase 
contracts, the Commerce Clause and Federal preemption of the price were not 
issues. <122 

One could suggest that producing states and affected owners of 
interests in oil and gas could go to their representatives and seek legislation 
making it clear that state ratable take/common purchaser programs are not 
preempted by federal law. At the same time you might as well ask for 
repeal of the federal income tax. Both might be nice, but neither one is going 
to happen. 

118. To some extent I would have to avee that the state .proerams in such 
circumstances could pose a burden if improperly applied. For example, 
consider the field in which producer "A" has 85~ of the acreage and 
producer "B" has 15~. "A" sells 10~ of his Ras to Pipeline P. "B" is 
fortunate enoURh to have a distribution company avee to pick up all his 
Ras. Then "P'' and "A" terminate their relationship. It will be pretty tough on 
several parties if the distribution company Dow has to take all of "A's" gas 
or drop down to only 15~ of "B's" aaa under ratable take requirements. That 
prospect alone may make it unlikely that buyers will ao into small 
percentage purchases in producing states. In such circumstances, a state 
agency may very well find that "A" has -other means of arranging a sale or 
may otherwise assert appropriate Rl'Ounds for not entering an enforcement 
order. The mere prospect of problems is DO reason to invalidate such 
provams as potentially impoainR a burden on interstate commerce. 

119. NGPA Sec. 602. 
120. H. R. Conf. Rep. No. 95-1752, p.125 (1978); S. Conf. Rep. No. 95-1126, p. 

125 (1978). 
121. Kansas Natural Gas Price Protection Act (1979), Kan. Stat. Ann. §§ 55-

1401 to 55-1415. 
122. Energy Reserves Group, Inc. v. Kansas Power and Light Company, 103 S. Ct. 

697 , 76 0. & G. R. 593 (1983). 
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B.FERC 
One could ask the FERC to provide for ratable takes in the state of 

production. The FERC will tell you it has no such jurisdiction ( except with 
respect to transactions between pipelines and their affiliated producers) nor 
the ability to oversee such a program. 

C. At the State Level 

One option available under current law is for a state conservation 
agency to cut off all allowables for a reservoir until it can make a finding 
that all owners will have a fair and reasonable opportunity to receive their 
just and equitable share of production. A pipeline then could take no gas at all 
until it was clear that everyone's gas would be taken. This suggestion will 
not work, however, because it would make pipelines very happy in a time of 
market surplus (their takes would further diminish and they might well have 
a force majeure defense on take-or-pay claims) and would make very 
unhappy more producers than those who are made happy by the stopping of 
production. Moreover, it would cause waste in some reservoirs. 

A realistic possibility for some relief for some owners of interests in 
oil and gas in some states is legislation along the lines of Oklahoma's H. B. 
1221 discussed above or the Louisiana legislation for assistance to uni eased 
landowners. The problem with such legislation, however, is that it only 
alleviates the problems of the owners in the single well unit. It does not deal 
with drainage across unit lines. And I would not be surprised to see some 
further challenges to this type of regulation on the grounds that it, too, is 
preempted by federal law for it may have an impact on the contract between 
the operator and the interstate pipeline. 

Fieldwide unitization would be a desirable method of alleviating 
problems also. However, such unitization is usually feasible only after a field 
has been pretty well developed; negotiation of a comprehensive field wide 
agreement may take years, and the ability to reach agreement may in fact be 
impeded by the inability of the state to require purchasers of gas to take 
ratably. That is, some parties with a gas contract may be unwilling to enter 
into a fieldwide unitization where they must join with parties who have no 
contract. 

One might consider the possibility of a tort for violation of the 
correlative rights of a party. In Texas or Louisiana, for example, one who 
intentionally or negligently interferes with or impedes the right to produce or 
causes loss will be liable to that other person. Thus, a producer who causes 
a well blowout that results in drainage of the neighbor's oil and eas will be 
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liable for that drainage even though there would have been no liability if that 
oil or gas had been produced in the normal course of business.< 123 A person 
who deliberately vents gas or allows air into a reservoir may cause harm and 
be held liable even though no liability would have attached to normal 
operations. <124 A pipeline which refuses to take ratably is taking away the 
ability of the drained owner to enjoy his fair share of the 1as of his 
property just as much as a blowout would. I suspect that it will be argued 
that this is 1oing beyond present law which does not attach liability for non
negligent or unintentional harm. <125 Perhaps producing states should consider 
legislation more clearly recognizing correlative rights as property rights and 
making it conversion to draw on those correlative rights without compensation 
in circumstances where the owner of a right in oil or gas cannot take 
effective steps to prevent drainage. 

Producers and landowners and royalty owners suffering from drainage 
caused by nonratable takes might also consider antitrust litigation or litigation 
under state unfair trade practices legislation. There has been a growth in 
recent months of this sort of litigation, and I suspect that the developments 
will be quite interesting. Where a pipeline and producer are able to drain all 
the small interest owners in a field and take their gas without compensation, 
I believe that there may be circumstances which could lead a judge and jury 
to conclude there has been a combination in restraint of trade. 

X. Conclusion 
In the Transco decision, the Supreme Court made a serious 

misjudgment about the appropriate roles of state and federal 1overnments in 
the regulation of the production of natural gas. The Court has the opportunity 
to correct the error in the Northwest Central case by reversing or limiting 
Transco. But if the Court should reverse the Kansas Supreme Court, it will 
seriously impair the ability of producing states to prevent waste and to 
protect correlative rights. A half-century or more of state regulation could be 
rendered ineffective. 

123. See Eliff v. Texon Drillinsr Co •• 146 Tex. 575. 210 S. W. 2d 558 (1948). 
124. See La. R. S. 31:10; Hiaains Oil & Fuel Co. v. Guaranty Oil Co •• 145 La. 

233. 82 So. 206 (1919). 
125. See H. Williams & C. Meyers. 1 Oil and Gas Law §§204.7: 217 (1985). 
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