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A. 

B. 

c. 

LITIGATION HISTORY OF THE HUGOTON FIELD 

By 

Bernard E. Nordling 
Partner, Law Firm of 

Kramer, Nordling, Nordling & Tate 
Hugoton, Kansas 

HISTORICAL BACKGROUND OF HUGOTON FIELD 

Litigation involving problems in the Hugoton Field has 
contributed greatly in shaping the oil and gas law in 
Kansas as well as nationally. 

Discovery and size of Hugoton Field. 

1. The Hugoton Gas Field was discovered in the 
1920's. The first well was drilled in Seward 
County in 1922. However, the well for which the 
Field was named was drilled in 1927 four miles 
southwest of Hugoton. 

2. The Hugoton Field originally covered parts of the 
nine southwest counties of Seward, Stevens, 
Morton, Stanton, Grant, Haskell, Finney, Kearny, 
and Hamilton County. In recent years, the Field 
has been expanded to include Wichita and Gray 
counties. The Field extends through the Oklahoma 
Panhandle into Texas. It runs 150 miles north and 
south and fifty miles east and west. 

3. As of September 30, 1987, there were 4,244 gas 
wells and 2,697,502 producing acres. 

4. Production of Hugoton pay gas in Kansas is from a 
depth of between 2,500 and 2,900 feet. 

Panoma Council Grove Field. 

1. Within the confines of the Kansas portion of the 
Hugoton Field lies the Panoma Council Grove Field. 
It has defined limits of approximately 2 million 
acres, producing from formations immediately below 
the Hugoton pay at depths between 2,800 and 3,100 
feet. 

2. As of September 30, 1987, there were 2,266 wells, 
with 1,442,613 producing acres. 
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II. SOUTHWEST KANSAS ROYALTY OWNERS ASSOCIATION 

A. The litigation history of the Hugoton Field would not 
be complete without an understanding of the vital role 
played by the Southwest Kansas Royalty OWners 
Association and its members in such history. 

B. The need for an organization to protect the rights of 
landowners in the Hugoton Field originated with A. E. 
"Gus" Kramer, a practicing lawyer and native of 
Hugoton. 

c. Formation of Southwest Kansas Royalty OWners 
Association. 

1. Under the leadership of Gus Kramer, a group of 
landowners formed a nonprofit corporation 
designated as the Southwest Kansas Royalty OWners 
Association. 

2. Articles of Incorporation were filed in early 
February, 1948, with the Secretary of State. The 
stated purpose of the Association was to "foster, 
protect and further in all proper respects the 
rights and interests of the royalty owners of the 
corporation." 

3. The territory covered by the organization 
consisted of the nine southwest Kansas counties of 
Morton, Stevens, Seward, Haskell, Grant, Stanton, 
Hamilton, Kearny, and Finney. The Association 
territory has been enlarged to include Greeley 
County. 

4. The number of SWKROA incorporators totalled 19 
persons who were residents of the respective nine 
southwest Kansas counties. Three presidents have 
served the organization since its inception: 
Harry L. Lightcap of Hugoton (1948-1952); Olivers. 
Brown of Liberal (1952-1971); and Robert Larrabee 
of Liberal (1971-to date). Two executive 
secretaries have served the organization: A. E. 
Kramer of Hugoton (1948-1968) and Bernard E. 
Nordling of Hugoton (1968 to date). 

5. The Association started with a membership of 
about 1,200 members. This has grown to a present 
membership of slightly over 2,000 members. 
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III. FIRST MINIMUM PRICE ORDER 

A. Immediately after formation, the Board of Directors of 
SWKROA undertook steps to do something about the low 
gas prices prevailing in the Hugoton Field. These 
prices ranged from 4¢ to 6¢ per Mcf. In 1948, there 
were approximately 1,000 producing gas wells in the 
Field. 

B. A petition was filed with the Kansas Corporation 
Commission on August 4, 1948, requesting the Commission 
to establish a uniform minimum price at which gas may 
be taken in the Hugoton Field at not less than 10¢ per 
Mcf. The petition was given Docket No. 35-154-C 
(C-1868). Both producers and pipeline companies 
intervened. 

c. After extensive hearings, the Commission, on 
February 18, 1949, filed its interim order in which it 
fixed the value of gas at the wellhead in the Hugoton 
Field at not less than 8¢ per Mcf. 

1. The interim order was made effective from and 
after March 1, 1949, and until further order. The 
Commission found authority for its interim order 
in G.S. 1949 Supp. 55-701 to 55-713. 

2. The Commission interim order made provisions for 
further investigation and provided the method of 
making payments for gas under the order. 

D. Appeals to Kansas Supreme Court from interim minimum 
price order. 

1. 

2. 

Following proper appellate procedure, 
Kansas-Nebraska Natural Gas Company, Northern 
Natural Gas Company, and Panhandle Eastern Pipe 
Line Company filed appeals to the Kansas Supreme 
Court in Kansas-Nebraska Natural Gas Co. v. State 
Corporation Commission, 169 Kan. 722, 222 P.2d 
704. Rehearing denied, 170 Kan. 341, 225 P.2d 
1054. 

The Kansas Supreme Court, in Kansas-Nebraska, 
ruled that the Natural Gas Act of 1938, 15 
u.s.c.A. 717, had no application to intrastate 
transportation or sale of natural gas, or to its 
local distribution, or to its production, or 
gathering. 

C-3 



I 
I 
I 
I 
I 
I 
I 
I 

,1 

I 
IV. 

I 
I 
I 
I 
I 
I 
I 
I 
I 

E. 

A. 

B. 

a. In Kansas, the production and distribution of 
natural gas for light, fuel and power is a 
business of public nature, the control of 
which belongs to the state. (Following La 
Har1e v. Gas Co., 69 Kan. 97, 76 Pac. 448T 
Syl .2. 

b. The Kansas statutes (G.S. 1947 Supp. 55-701 
to 55-713) give the Corporation Commission 
authority to make an order fixing a minimum 
wellhead price for natural gas taken from a 
common source of supply in order to prevent 
waste and to protect correlative rights. 
(Syll. 3 and Syll. 6). 

Under the minimum price order, a seller was allowed to 
receive payment of 1¢ per Mc£ from a buyer as a fair 
and reasonable price for the cost of gathering and 
delivering the gas. The seller should receive a 
minimum net price of not less than 8¢ per Mc£ at the 
wellhead under the minimum price order. Columbian Fuel 
Corporation v. Panhandle Eastern Pipe Line Co., 176 
Kan. 433, 271 P.2d 773. 

SECOND MINIMUM PRICE ORDER 

On August 18, 1952, the Southwest Kansas Royalty owners 
Association filed a petition with the Kansas 
Corporation Commission requesting the Commission to set 
a minimum price for gas in the Hugoton Field at not 
less than 14¢ per Mcf at 16.4 p.s.i.a., or not less 
than 12¢ per Mcf at a pressure base of 14.65 p.s.i.a. 

After extensive hearings, the Commission entered its 
order on December 2, 1953, establishing a fair and 
reasonable minimum price of not less than 11¢ per Mcf 
at a pressure base of 14.65 p.s.i.a. 

1. At the time the first interim order was entered in 
February, 1948, the Commission records disclosed 
there were 985 wells in the Kansas portion of the 
Hugoton Field. In November, 1953, there were 
3,065 wells, with more being drilled. 

2. The Commission found that gas was not truly 
competitive with coal and oil. It is the most 
efficient of the three fuels but the cheapest. 
Cheapness of a commodity is an avenue to ultimate 
waste. 
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c. Appeals were filed with the Kansas Supreme Court in 
Cities Service Co. v. State Corporation Commission, 180 
Kan. 454, 304 P.2d 528. The court held that the 
provisions of G.S. 1949 55-707 to 55-713 gave the State 
Corporation Commission power and authority to make an 
order fixing~ minimum wellhead price for natural gas 
taken from a common source of supply as a condition 
precedent for withdrawal of gas when such-an order is 
necessary to prevent waste and to secure relative 
rights of owners of real property from which the gas is 
produced from the common source of supply, following 
Kansas-Nebraska Natural Gas Co. v. State Cor oration 
Commission, supra emphasis mine. 

1. 

2. 

3. 

The minimum price order falls squarely within the 
excluding provisions of the Natural Gas Act (15 
u.s.c.A. 717 (b) providing that the terms of such 
act do not apply to the production of natural gas. 

The decision of the Kansas Supreme Court affirming 
the· second minimum price order was reversed by the 
United States Supreme Court in a per curiam 
opinion in Ci ties Service Gas Co. v. State 
Coraoration Commission of Kansas, 355 U.S. 391, 2 
L.E. 2d 355, 78 s.ct. 381, rehearing denied, 355 
u.s. 967, 1 L.Ed. 2d 542, 78 s.ct. 531. 

The basis of the decision was Phillips Petroleum 
Co. v. Wisconsin, 347 U.S. 672, 98 L.Ed. l035, 74 
s.ct. 7941 Natural Gas Pipeline Co. v. Panoma 
Corporation, 349 u.s. 44, 99 L.Ed. 866, 75 s.ct. 
576. 

a. 

b. 

c. 

Under the Phillils case, the United States 
Supreme Court he d that sales of natural gas 
owned by an independent producer at the mouth 
of an interstate pipeline company were 
subject to regulation by the Federal Power 
Commission under the Natural Gas Act of 1938. 

The Phillips case was decided on June 7, 
1954. It was after this decision that the 
Federal Power Commission began to assert 
authority to regulate the price of natural 
gas in the Hugoton Field. Cities Service Gas 
Co. v. State Corporation Commission, 184 Kan. 
540, 542, at 337 P.2d 640. 

The decision in Cities requires the 
conclusion that the Kansas minimum price 
order in question was void ab ini tio on 
January 1, 1954. 184 Kan. at545. 
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v. 
A. 

B. 

c. 

GAS ROYALTY LITIGATION IN HUGOTON FIELD 

Much of the litigation in the Hugoton Field stems from 
disputes from royalty owners and producers over gas 
royalty prices being paid in the Field. One of the 
earlier·cases was Matzen v. Hugoton Production, 182 
Kan. 456, 321 P.2d 576. 

Matzen v. Hugoton Production. 

1. The plaintiff royalty owners were the owners of 
320 acres in Grant County and filed suit against 
Hugoton Production Company (HPC) for recovery of 
additional royalties. 

2. HPC was receiving 15.58¢ per Mcf for processed gas 
under its contract with Kansas Power & Light (KPL) 
but was only paying the royalty owners 11¢ per Mcf 
based on the second KCC minimum price order. 

3. The case involved the payment of royalties due 
under a royalty clause reading as follows: 

"The lessee shall pay lessor, as royalty, 
one-eighth of the proceeds from the sale of 
the gas, as such, for gas from wells where 
gas only is found ••••• " 

4. The trial court applied a "proceeds-less expenses" 
formula in determining the fair value of gas to be 
15¢ per Mcf. This decision was affirmed in Matzen 
v. Hugoton Production Co., supra. 

5. Mesa Petroleum Company (now Mesa Limited 
Partnership) succeeded to the interest of Hugoton 
Production Company. The proceeds-less expenses 
formula applies to all Mesa-KPL royalty owners 
regardless of the wording in the leases. 

6. Royalties are presently being paid under a 
settlement agreement reached in 1975 between 
royalty owner class members and Mesa in Case No. 
4950, entitled, Robert Larrabee, et a11 v. Mesa 
Petroleum Co., in the District Court o Stevens 
County, Kansas. 

Effect of Phillips decision on interstate gas prices. 

1. Much of the gas produced in the Hugoton Field 
flows to the interstate markets in other parts of 
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A. 

the country. With few exceptions, there was 
little distinction between the prices paid for gas 
for interstate and intrastate markets until 1954. 

2. Following the Phillips decision in 1954 under 
which the Federal Power Commission assumed 
jurisdiction for the first time over producers 
selling natural gas in interstate commerce, 
individual producer rates were determined by the 
FPC based on a company by company determination. 

3. Seeking relief from clogged dockets, the FPC tried 
guideline rates from 1960 to 1969, then area rates 
from 1969 to 1973, and national rates from that 
date to 1978, when the Natural Gas Policy Act was 
passed which now governs natural gas prices. 

4. Price for gas from older wells was established by 
the FPC at a lower rate than the price for gas 
produced from new wells. This became known as 
"vintaging" of gas. 

5. Much of the gas produced in the Hugoton Field is 
classified as "old" gas or "flowing" gas, while 
gas produced from the newer wells is classified as 
"new" gas even though produced from the same 
field. 

6. Many of the gas purchase contracts existing in the 
Hugoton Field contain renegotiation provisions and 
were renegotiated or adjusted by arbitration or 
court action in the 19S0's and 1960's. 

WAECHTER V. AMOCO PRODUCTION COMPANY 

In 1964, Leland C. Waechter and 500 other named 
landowner-lessors, representing a class of 3,000 
landowner-lessors in the Hugoton Field, filed a class 
action in the state court against Amoco Production 
Company, seeking a declaratory judgment with reference 
to gas royalty prices being paid by Amoco. 

1. Amoco was paying royalties to its royalty owners 
on prices considerably less than 14.5¢ per Mcf, 
which was the price determined to be the fair 
market value of the gas by the District Court of 
Shawnee County, Kansas, in Pan American Petroleum 
Corporation v. Cities Service Gas Co., 191 Kan. 
511, 382 P.2d 645 (1963). 
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B. 

2. There were 48 different forms of royalty clauses 
in the leases covering the 600,000 acres involved. 
The parties agreed the royalty clause covering 
most of the leases of the 600,000 acres read as 
follows: 

3. 

"Lessee shall pay lessor monthly as royalty on gas 
marketed from each well one-eighth (1/8) of the 
proceeds if sold at the well, or, if marketed by 
lessee off the leased premises then one-eighth 
(1/8) of the market value thereof at the well." 

The final determination of the issues in the 
Waechter case was delayed for several years by a 
federal injunction staying the state court case 
while the FPC determined if it had jurisdiction 
over royalty prices. 

a. A royalty owner is not a "natural gas 
company" under the Natural Gas Act for the 
reason that he does not engage in the "sale" 
of gas in interstate commerce. Mobil 
Oil Cor oration v. Federal Power Commission, 
46 F.2 256 D.C.Cir. 972 , cert. en., 406 
u.s. 976, 32 L.Ed. 2d, 676, 92 s.ct. 2409. 

b. The FPC has no jurisdiction over a royalty 
owner or over a dispute between a royalty 
owner and his producer as to the amount of 
royalties payable under a gas lease. 

4. Trial court ruling. 

a. Royalty should be paid at 14.5¢ per Mcf, the 
price received by Amoco from Cities Service 
Gas Company, its gas purchaser. 

b. All royalties should be computed on the same 
basis regardless of the wording of the lease 
since Amoco had been paying royalties on the 
same basis under all leases. 

Amoco appealed and the Kansas Supreme Court reversed in 
a split decision in Waechter v, Amoco Production Co., 
217 Kan. 489, 537 P.2d 228 (1975), opinion inhered to 
after rehearing, 219 Kan. 41, 546 P.2d 1320 (1976). 

1. An oil and gas lease providing for payment of 
royalty on gas marketed from each well one-eighth 
of the proceeds if sold at the well, or, if 
marketed off the leased premises, then one-eighth 
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VII. 

A. 

of the market value at the well, is clear and 
unambiguous as to gas sold at the wellhead by the 
lessee in a good faith sale. Lessor is entitled 
to no more than his proportionate share of the 
amount actually received by the lessee for the 
sale of the gas. (Syll. 2) 

2. The trial court erred in its finding that the gas 
was sold "off the leased premises." It was sold 
at the well and title there passed to Cities 
Service with Amoco having only a right to process 
some of the gas covered by the contract as 
previously determined in Stanolind Oil & Gas Co. 
v. Cities Service Gas Co., 178 Kan. 202, 284 P.2d 
608 and 181 Kan. 528, 313 P.2d 279. 

3. A lessee under an oil and gas lease is not a 
fiduciary to his lessor. His duty is to act 
honestly and fairly under a contractual 
relationship. 217 Kan. 510. 

4. Amoco royalty owners were not entitled to be paid 
any more than the amount received by Amoco from 
its gas purchaser under FPC regulation under a 
proceeds lease. Amoco was also entitled to recoup 
overpayments of royalty from 1954 to 1957. 

5. The court made a distinction between "proceeds" 
and "market value" leases. 

6. In a strong dissent, Justice Schroeder, joined by 
Justice Kaul, pointed out that some of the leases 
called for payment of "market value." The 
majority court penalized all members of the class 
whose specific royalty payment clauses require 
payment of royalty based on "market value." 217 
Kan. at 522, 523. 

LIGHTCAP V. MOBIL OIL CORPORATION 

In 1963, 283 plaintiffs filed individual cases against 
Mobil Oil Corporation seeking judgment for additional 
gas royal ties on gas produced by Mobil and its 
predecessor in interest, Republic Natural Gas Company, 
from late 1958 through June 30, 1963. 

1. Republic had renegotiated its gas purchase 
contract with Northern Natural Gas Company, 
collecting from Northern at the arbitrated rates 
of 16.7¢ per Mcf and 15¢ per Mcf on its "A" and 
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B. 

2. 

3. 

4. 

•a• contracts respectively. At the same time, it 
paid royalties on the basis of the old contract 
rates of 8.7¢ and 7.15¢ per Mcf respectively. 

As in Waechter, the determination of issues in 
Li!htcap was delayed for several years pending 
so ution of the question whether FPC had 
jurisdiction over royalty prices. Mobil Oil 
Corporation v. Federal Power Commission, supra. 

Six different gas royalty clauses were selected as 
being representative of the gas royalty clauses in 
all the leases under controversy in determining 
the manner in which royalty payments should be 
made under the leases. 

Plaintiff royalty owners were granted judgment for 
royalty prices based on the arbitrated prices of 
16.5¢ per Mcf for the "A" contract and 15¢ per Mcf 
for the •a• contract, both at a pressure base of 
14.65 p.s.i.a. 

a. The history of the leases showed that in both 
the "A" and "B" contracts, Mobil and its 
predecessors had paid the same prices to 
lessors under each contract without 
distinction as to proceeds or market value 
leases. 

b. The relationship of the lessee with its duty 
to market at the best market price for its 
lessor, based on the implied covenants in the 
lease, result in the same obligations on the 
lessee under both the market value and 
proceeds basis. 

c. The court concluded that •proceeds,• •market 
value," •market price," and •gross proceeds 
at the prevailing market rate• all imposed 
the same burden on the lessee to market and 
pay royalty on the same basis, i.e., the best 
market value obtainable. 

On appeal by Mobil, the trial court's judgment was 
affirmed as to the •market value" leases and insofar as 
it awarded and denied prejudgment interest. The 
decision was reversed as to •proceeds" leases and 
insofar as it denied Mobil's counterclaim for prior 
royalty overpayments. Lightcap v. Mobil Oil 
Corporation, 221 Kan. 448, 592 P.2d 1, cert. den. 434 
U.S. 876 (1977), reh. den. 440 U.S. 931 (1979). 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

The trial court decision was affirmed, 4-3, as to 
"market value" leases and was reversed by a 4-3 
decision on "proceeds" leases. Four different 
positions were taken by the seven members of the 
court in reaching their decision. 

The Federal Power Commission has no jurisdiction 
over a royalty owner or over a dispute between a 
royalty owner and his producer as to the amount of 
royalties payable under a gas lease. (Syll. 1) 

The obligation of a lessee to pay royalties to its 
lessor under a gas lease is a question of state 
law, to be determined under the terms of the 
lease. (Syll. 2) 

The existence of federal regulation fixing the 
maximum rate a gas producer may receive from its 
purchaser is no obstacle to the fixing of a higher 
rate as the "market value" of the gas it sells for 
the purpose of computing royalties. (Syll. 3) 

Where a lease calls for royalties based on the 
"market value" of the gas sold, in the absence of 
proof of a contrary intent, that value is the 
price which would be paid by a willing buyer to a 
willing seller in a free market. (Syll. 4) 

Where a lease calls for royalties based on the 
"proceeds" from the sale of gas, the term 
"proceeds" means the money obtained from an actual 
sale and lawfully retained by the seller. (Syll. 
5) 

Where a party retains and makes actual use of 
money belonging to another, equitable principles 
will require that it pay interest on the money so 
retained and used. This has reference to interest 
on suspended royalties. (Syll. 12) 

Cases following Lightcap in requiring payment of 
interest by the producers to the royalty owners on 
suspended gas royalties are Shults, Executor v. 
Phillips Petroleum Co., 222 Kan. 527, 567 P.2d 
1291, Maddox v. Gulf Oil Corporation, 222 Kan. 
733, 567, P.2d 1326, Sterling v. The Superior Oil 
Co., 222 Kan. 737, 567 P.2d 1325, Nix v. Northern 
Natural Gas Producing Co., 567 P.2d 1322, Gray v. 
Amoco Production Co., 1 Kan.App.2d 338, 564 P.2d 
579 (petition for review granted July 12, 1977); 
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VIII. 

A. 

Coffey v. Atlantic Richfield Co., unpub. opinion, 
No. 48,386, (May 20, 1977)1 and Helmley v. Ashland 
Oil, Inc., 1 Kan.App.2d 532, 564 P.2d 345. 

9. The last above cited cases also involve the 
question of proper class actions. 

MATZEN V. CITIES SERVICE OIL COMPANY 

One of the most recent cases involving the question of 
payment of gas royalties in the Hugoton Field is Matzen 
v. Cities Service Oil Company, 233 Kan. 846, 667 P.2d 
337. This case involved consolidated appeals in 16 
cases from the District Courts of Grant County, Haskell 
County, Seward County, and Stevens County. 

1. The plaintiff royalty owners brought class actions 
for additional royal ties based on the "market 
value" of the gas produced and sold from 1961 to 
1978. The defendants included the following gas 
producers operating in the Hugoton Field: Amoco 
Production Company, Ashland Exploration, Inc. , 
Ashland Oil, Inc., Cities Service Company, Cities 
Service Oil Company, Columbian Fuel Corporation, 
Hugoton Plains Gas & Oil Company, Mapco Production 
Company, Mobil Oil Corporation, Northern Natural 
Gas Producing Company, and Sinclair Oil Company. 
All of the natural gas produced under the leases 
was sold in the interstate market. 

2. During the period in question, royalties were 
computed and paid by the defendants on the basis 
of "proceeds," the amounts actually received by 
the producers for the gas sold. 

3. The trial court sustained motions by the 
defendants for partial summary judgment, holding 
that under "proceeds" leases, the producers had no 
duty to pay royalties beyond that portion fixed by 
the lease of the proceeds actually received from 
the sale of gas. 

4. Following a consolidated and lengthy trial held 
for the purpose of establishing the "market value" 
of natural gas under "market value" leases. 

a. The trial court determined "market value" of 
the gas was represented by the highest 
federally regulated rate for any Kansas gas 
sold in interstate commerce from the Hugoton 
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B. 

Field, without regard to "vintaging" during 
the periods covered by the dispute. 

b. These prices ranged from 16¢ per Mcf in 1961 
to $1.51 per Mcf in 1978. These prices were 
to be paid regardless of the actual contract 
price paid to the producer by the gas 
purchaser. 

The defendant producers appealed from the trial court's 
determination of the royalties due on the market value 
leases. The royalty owners cross-appealed from the 
trial court's holding on "proceeds" leases. The Kansas 
Supreme Court affirmed the trial court decision. 
Matzen v. Cities Service Oil Company, 233 Kan. 846, 667 
P.2d 337. 

1. The court followed its holdings in Waechter and 
Lightcap as to "proceeds" and "market value" 
leases and held that the existence of federal 
regulations is no obstacle to fixing a higher rate 
as the "market value" in computing in royalties. 
(Syll. 2) 

2. Under "market value" leases, in the absence of 
proof of contrary intent, the value is the price 
which would be paid by a willing buyer to a 
willing seller in a free market. (Syll. 3) 

3. Evidence of the market value of natural gas 
includes evidence of actual sales of the gas 
produced, evidence of comparable sales, and expert 
opinion based upon the sales price of comparable 
fuels and upon econometric model projections. 
(Syll. 4) 

4. Evidence of regulated natural gas prices is 
admissible on the issue of market value of natural 
gas and should be considered by a trial court in 
determining that issue. (Syll. 5) 

5. Comparable sales of gas are those comparable in 
time, quality, quantity and availability of 
marketing outlets. "Quality" as that term is used 
in defining comparable sales of natural gas, does 
not include the "legal characteristics" of the gas 
resulting from "vintaging" by federal regulatory 
agencies. (Syll. 6 and Syll. 7) 
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c. 

A. 

B. 

c. 

6. Producers of natural gas who are forced to pay 
higher royalties on a market value lease may go to 
the federal regulatory agency and request 
individual relief from the regulated price at 
which they sell their gas. Royal ties which a 
producer is required to pay form a part of the 
producer's operating cost. (Syll. 10) 

Following the Matzen decision, the royalty owners and 
lessee-producers involved in the litigation reached 
separate settlement agreements as to payment of 
additional royalties during the period covered by 
Matzen and subsequent thereto. The settlements have 
resulted in additional gas royalties for the royalty 
owners in the Hugoton Field in a total amount of over 
120 million dollars. 

HELIUM LITIGATION 

One of the major areas of litigation in the Hugoton 
Field involves the ownership of helium processed from 
natural gas in the Hugoton Field of Kansas, Oklahoma 
and Texas and the Panhandle Fields of Texas. 

Characteristics of helium. 

1. Helium is a rare and valuable element formed by 
radioactive substances within the earth. It is by 
coincidence that it migrates to the same reservoir 
traps as do other gases. 

2. Helium is a colorless, odorless, and tasteless gas 
which will not react chemically or physically with 
any other element except under laboratory 
conditions. Helium is the second lightest element 
found on earth and will not burn. 

3. Helium does not liquify at standard atmospheric 
pressure until it reaches -452.1 degrees 
fahrenheit, almost absolute zero and lower than 
any other gas. 

History of helium. 

1. Helium was first discovered in the spectrum of 
sunlight in 1968 and in the 1890's was found on 
the earth. In 1905, helium was discovered from a 
well at Dexter, Kansas. 
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D. 

2. 

3. 

4. 

5. 

Helium remained a laboratory curiosity until 1918 
when the federal government began commercial 
extraction of helium from gas produced in the 
Petrolia Field of Texas for use of military 
balloons and blimps during World War I. 

Prior to World War II, the uses of helium were 
limited to lighter-than-aircraft, in medicine and 
deep-sea diving. 

Before 1960, with minor exceptions, the production 
and marketing of helium was accomplished by the 
Bureau of Mines pursuant to the Helium Act of 1925, 
43 stat. 1110, and amendments. 

During World War II, the government constructed 
four plants to meet the greatly increased military 
need for helium. After the war, all of the helium 
plants except one were shut down. 

6. During the 1950's, the demand for helium rose 
spectacularly. This came from accommodation of 
new uses, including atomic weapons, nuclear energy 
plants, military. and civilian rocketry, 
exploration of outer space, the field of 
cryogenics, welding and newly used metals, 
breathing mixtures for medical patients, divers 
and astronauts, and other uses connected with both 
science and industry. 

Conservation of helium. 

1. 

2. 

3. 

The natural gas fields of the Hugoton area in 
southwestern Kansas and the Oklahoma and Texas 
panhandles contained 99% of the nation's 
recoverable supply of helium. This area extends 
approximately 210 miles north and south and 160 
miles east and west. It covers approximately 33 
thousand square miles and over 21 million acres. 
There were over 10 thousand producing gas wells in 
the area in 1959. 

Most of the gas produced from this area is sold in 
the interstate market. 

The helium content in the gas produced from this 
large area averages between • 40% and • 50% in 
volume. The economically recoverable helium was 
estimated at 119 billion cubic feet from estimated 
resources of a total of 36.4 trillion cubic feet 
of gas. 
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E. 

4. 

5. 

6. 

Helium, a component of the natural gas stream, was 
being vented into the air at the burner tip and 
wasted. 

The components of natural gas produced in the 
Hugoton area are about 85% hydrocarbons. The 
remaining 15% is composed of non-hydrocarbon 
constituents, including nitrogen, oxygen, argon, 
helium, hydrogen, sulfide, and carbon dioxide. 

The government became concerned about the limited 
supply of helium and the wasting of known 
reserves. A Helium Policy Working Group was 
created under the chairmanship of the 
Undersecretary of the Interior. The study group 
recommended a program which encouraged 
participation by private industry. The study 
resulted in the passage of the Helium Act 
Amendments of 1960. 50 u.s.c. 167i. 

United States helium conservation contracts. 

1. In 1968, following the enactment of the Helium Act 
Amendments, the Bureau of Mines began to solicit 
the interest of private industry. This resulted 
in negotiations and eventual conservation 
contracts with Cities Service Gas Company, 
Northern Natural Gas Company, and Panhandle 
Eastern Pipe Line Company, and their respective 
helium extraction subsidiaries: Ci ties Service 
Helex, Northern Helex, Inc., and National Helium. 

a. 

b. 

c. 

d. 

The Northern Helex contract was entered on 
August 15, 1961, and provided for an initial 
price of $11.24 per Mcf for helium contained 
in the crude helium gas mixture delivered to 
the United States. 

The Cities Service Helex contract, executed 
on August 22, 1961, provided for an initial 
price of $11.74 per Mcf. 

The National Helium contract, executed on 
October 13, 1961, provided for an initial 
price of $11.78 per Mcf of contained helium. 

A contract was later entered into by the 
government with Phillips Petroleum Company on 
November 13, 1961. That contract provided 
for a price of $10.30 per Mcf for contained 
helium. 
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F. 

G. 

e. Under each of the government contracts, the 
United States was obligated to purchase the 
total helium production of each company for a 
period of 22 years, subject to limitation as 
to specific annual dollar amount purchases. 

Question of title to helium. 

1. The question of title to helium arose during 
negotiations. 

a. In each contract, the seller warranted title 
to the helium gas mixture, or · agreed to 
indemnify and hold harmless the United States 
from all claims of ownership by third 
parties. 

2. The ultimate cost each seller might have to bear 
as the result of the failure of title to the 
helium was limited by provisions that the seller 
be reimbursed by the United States for all 
payments made in satisfaction of claims to helium 
to the extent that such payments exceeded $3.00 
per Mcf of helium. 

Construction of helium plants under government 
contracts. 

Following execution of the contracts, four plants were 
constructed. 

1. Northern Helex constructed its plant at Bushton, 
Kansas, on pipelines of Northern Natural Gas 
Company leading from the Hugoton area and 
commenced operations in December, 1962. 

2. 

3. 

4. 

Cities Service Helex constructed its plant near 
Ulysses, Kansas, on pipelines of Cities Service 
Gas Company and began extracting helium at its 
plant commencing in June, 1963. 

National Helium built a plant near Liberal, 
Kansas, located on pipelines of Panhandle Eastern 
Pipe Line Company leading from the area and 
commenced operation of its plant in July, 1963. 

Phillips Petroleum constructed two plants, one in 
Sherman County, Texas, and the other at Dumas, 
Texas, and commenced helium operations in those 
plants in December, 1962, and April, 1963, 
respectively. 

C-17 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

H. Litigation resulting from open question of title to 
helium. 

1. 

2. 

The question of title to the helium left open in 
the government contracts resulted in a number of 
law suits being filed following commencement of 
helium operations under the contracts. 

Eight civil actions were filed to determine 
ownership of the helium extracted from the natural 
gas stream and sold to the United States pursuant 
to the conservation contracts. 

a. 

b. 

Six of the actions were in the nature of 
interpleader. The fund in each suit is the 
money paid and to be paid by the United 
States to the interpleading plaintiffs for 
the helium-gas mixture processed and sold by 
them. 

(1) Four of the cases were brought by Cities 
Service Gas Company, a pipeline company. 

(2) One case was brought by Northern Natural 
Gas Company, a pipeline company, and its 
subsidiary, Northern Helex, Inc. 

(3) In each of these five cases, the 
defendants are named landowners and 
named lessee-producers in each instance 
as representative of a class. 

(4) The sixth interpleader action was 
brought by National Helium Corporation, 
which is equally owned by Panhandle 
Eastern Pipe Line Company and National 
Chemical and Distillers Company. The 
defendants in that case were Panhandle 
Eastern and named landowners as 
representatives of the class. 
Lessee-producers were later brought in as 
representatives of a class. 

The remaining two actions were brought by 
named landowners, as representatives of their 
class, against the United States. One is 
under the Federal Torts Claim Act, 18 
u.s.c. 1346(b), 1402, and 2674, on the theory 
of conversion. The second case was brought 
under the Tucker Act, 28 u.s.c. 1346 (a) (2), 
on the theory of reverse condemnation. 
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c. All eight actions were maintained in the 
federal district court as class actions under 
Rule 23, F.R.Civ.P. 

NORTHERN NATURAL GAS COMPANY V. GROUNDS 

All eight cases were consolidated for trial in the 
United States District Court for the District of 
Kansas, with the Honorable Wesley E. Brown, District 
Judge, presiding. Northern Natural Gas Company v. 
Grounds, 292 F. Supp. 619 (1968), hereinafter sometimes 
referred to as Consolidated Helium and Grounds. 

1. The interpleader fund involved in each 
interpleader suit was the money paid and to be 
paid by the United States to the interpleading 
plaintiffs for the helium gas mixture produced and 
sold by them. 

2. The claimants to the fund were divided into three 
groups: "Landowners", "lessee-producers," and the 
"helex group," which includes the helium 
extraction companies and their pipeline companies. 

3. Two classes. 

a. One class is the landowner-lessors consisting 
of approximately 30,000 royalty owners who 
receive income from the production of helium 
bearing natural gas from which helium is 
extracted. 

b. The second class is the lessee-producers 
numbering more than 500 who sell gas 
processed for helium under the government 
contracts. 

4. Claims of parties. 

a. The landowners claim their oil and gas leases 
do not cover the helium contained in the 
natural gas, and they own the helium. 

b. The lessee-producers claim that the oil and 
gas leases cover helium but the gas purchase 
contracts by which they sell natural gas to 
the pipeline companies does not cover helium, 
and they own the helium subject to payment of 
helium royalty. 
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B. 

s. 

6. 

c. The helex group asserts that helium is 
covered by the oil and gas leases and by the 
gas purchase contracts and they own the 
helium. The United States concurs in the 
position of the helex group. 

Claims to interpleader fund. 

a. The landowners claim the interpleader fund. 

b. 

c. 

The oil and gas leases did not cover 
helium and the helex companies are unjustly 
enriched by the money received by them from 
the sale of helium. 

The lessee-producers claim the interpleader 
fund. 

Landowners asserted cross-claims against 
the lessee-producers contingent upon a 
finding that the landowners have no interest 
in the interpleaded funds themselves. (1) 
Upon such finding, the landowners claim they 
have not been paid proper royal ties for 
helium. (2) They also contended the 
lessee-producers have failed to market helium 
with reasonable diligence and they are 
entitled to cancellation of the leases as to 
the helium portions of the gas stream. 

The court made rulings on the claims and cross 
claims of the respective parties with reference to 
the interpleader fund. 

The court lacked jurisdiction of the in personam 
counterclaims of the landowners against the 
lessee-producers. 

Title to helium passed under oil and gas leases. 

1. 

2. 

Five grounds were set forth by the landowners in 
support of their argument that the term "gas" in 
an oil and gas lease is limited to gaseous 
hydrocarbons. 

The court rejected all five grounds. 

a. There was no applicability of the dicta set 
forth by the Kansas Supreme Court in Gilmore 
v. Superior Oil Co., 192 Kan. 338 P.2d 602 
(1964) wherein the court stated that helium 
is not conveyed by the mere grant of "gas." 
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c. 

D. 

3. 

b. 

c. 

d. 

e. 

f. 

The word "gas" in an oil and gas lease is not 
ambiguous. 

The rule of ejusdem generis does not apply. 

The average lessor had no intention with 
respect to helium even though the evidence 
seemed clear that "gas" did not connote 
helium specifically to the average lessor. 

The argument is without merit that the 
lessor intended to convey only those gaseous 
constituents of the stream conforming to the 
commercial and use of gas as a combustible 
fuel. 

The reliance of the landowners on the 
"casinghead gas" cases to support their 
position is not persuasive. 

The court concluded that, in view of the 
circumstances of lease execution, the definition 
and use of terms within the industry, and the 
intentions of the parties as disclosed by their 
actions, the oil and gas leases extend to the 
entire gas stream absent an express reservation, 
and helium passes thereunder unless expressly 
reserved. 

Contentions of lessee-producers. 

1. The terms "natural gas" or "gas," as used in the 
gas purchase contract, are used with a trade or 
industry meaning to describe gaseous hydrocarbons. 

2. By operation of the Btu price adjustment clauses, 
payment under the gas purchase contract is geared 
to the hydrocarbon content alone, and helium, 
although delivered in the gas stream, is not paid 
for by the pipeline companies. 

3. Construction of the contracts to cover helium 
would be repugnant to both Section 11 of the 1960 
Helium Act Amendments and the Natural Gas Act. 

Title to helium passed under gas purchase contracts. 

1. There is no gas naturally occurring in the entire 
Hugoton area which consists solely of hydrocarbons 
as contended by the lessee-producers. 
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E. 

F. 

2. 

3. 

The pipeline companies purchase no energy, but 
fuel, which is measured and purchased on a 
volumetric basis. 

Section 11 of the Helium Act Amendments does not 
alter the scope of the gas purchase contract, does 
not strip the helium from the gas stream for which 
the stated price is being paid, and does not 
require that persons contracting for the sale of 
gas contract separately for the sale of the helium 
constituent. It merely permits them to do so, and 
when they have not, the contract must stand as it 
is written. 

a. 

b. 

The lessee-producers argued that the Helium 
Act Amendments of 1960 ousted the FPC of rate 
making jurisdiction as to all sales of 
helium, either prior to or subsequent to the 
separation of the helium from the natural gas 
with which it is commingled. 

Section 11 of the Helium Act Amendments 
provides that the Natural Gas Act does not 
apply "to the sale, extraction, processing, 
transportation or storage of helium, either 
prior to or subsequent to the separation of 
helium from the natural gas with which it is 
commingled." 

c. Section 11 further provides that in the 
determination of rates of a natural gas 
company, there should be excluded all income 
from helium, all direct costs in the 
extraction, processing, transportation and 
storage of helium, and the portion of joint 
costs allocated to helium on a volumetric 
basis. so u.s.c.A. 167i. 

Judgment was rendered in favor of the pipeline 
companies against the landowners and lessee-producers. 

Statutory costs were assessed to the interpleading 
plaintiffs, the helium companies, on the basis that the 
action had the net effect of quieting the title of the 
interpleading plaintiffs to all helium sold to the 
United States. 

c-22 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

. I 

XI. 

A. 

NORTHERN NATURAL GAS CO. V. GROUNDS 

Decision by Tenth Circuit Court of Appeals in Northern 
Natural Gas Company v. Grounds. 

1. 

2. 

3. 

4. 

s. 

6. 

Eighty-eight appeals were filed with the United 
States Court of Appeals, Tenth Circuit, from the 
judgment rendered by Judge Brown in favor of the 
pipeline companies and against the landowners and 
lessee-producers. 

The appeals were consolidated for hearing and were 
heard before a three member panel consisting of 
Circuit Judges Breitenstein, Seth & Mcwilliams. 

The appellate court reversed Judge Brown on the 
issue of liability and affirmed him on other 
issues raised during the trial. Northern Natural 
Gas Co. v. Grounds, 10th Cir., 441 F.2d 704 
(1971), cert. denied, 404 u.s. 951, 92 s.ct. 268, 
30 L.Ed. 2d 2671 404 U.S. 1063, 92 S.Ct. 732, 30 
L. Ed • 2 d 7 511 4 0 4 U. S • 10 6 5 , 9 2 S • Ct • 7 3 2 , 3 0 
L.Ed.2d 754. This case will hereinafter be 
referred to as Consolidated Helium Cases I and 
Grounds I. 

The appellate court also found no material dispute 
as to the determinative facts. 

In its opinion reversing the trial court on the 
issue of liability, the appellate court held that 
the helex companies must account to the 
lessee-producers for the reasonable value of the 
helium contained in the processed gas and the 
lessee-producers must pay royalty on such value to 
the landowners. 

The trial court was affirmed in rejecting the 
landowners' contention that the leases covered 
only combustible oil and gas. The records show 
that Hugoton gas contains non-combustible 
components and it is not possible to produce 
either oil or gas without producing some 
impurities at the same time. 

a. The rule of ejusdem generis cannot be applied 
to determine whether the grant of oil and gas 
by leases covered helium. 

C-23 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 

B. 

b. Nothing in the leases show an intent to 
convey only combustible gas. Absent specific 
reservations, the grant of gas by the leases 
covered all components of the gas, including 
helium. 

c. The holding that the leases grant the helium 
removes the essential basis for the two 
actions brought by the landowners against the 
United States under the Federal Torts Claim 
Act on the theory of conversion and under the 
Tucker Act on the theory of reverse 
condemnation. The court affirmed the 
dismissal of these two actions. 

7. The court affirmed the trial court's holding that 
the gas purchase contract between the 
lessee-producers and the pipeline companies 
conveyed all components of the natural gas stream, 
including helium. 

Issue of liability. 

1. The decisive issue is whether the FPC service rate 
for natural gas includes the contained helium. 
Helium, a commodity not regulated in price, as 
produced as a component of natural gas which is 
price-regulated. 441 F.2d, 718. 

2. The key to the issue of liability centers around 
Section 11 of the Helium Act Amendments, 50 u.s.c. 
167i. 

3. The Natural Gas Act and the Helium Act Amendments 
must, if possible, be reconciled to produce "a 
symmetrical whole." 441 F.2d, at 719. 

4. 

s. 

The protection of the Natural Gas Act is for the 
consumers, not the Helex companies. 

There is a "void" between FPC regulated gas 
purchase contracts and the helium legislation 
regulated by the Bureau of Mines. The 
lessee-producers should recover from the fund the 
reasonable value of the helium content of 
processed gas and they in turn must pay royalty to 
the landowners. This result is a valid 
reconciliation of the statutes and a proper 
determination of the rights of the parties. 
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6. The novel authority found the folk-tale of the 
Little Red Hen proposed by the Helex companies was 
rejected. The activities of the Little Red Hen 
were not those of a public utility, and neither 
the product nor .the ingredients were subject to 
governmental regulation. 

c. Non-processed Gas. 

1. The helium payments required relate only to the 
helium content of the processed gas and should not 
include anything for the helium content of the 
non-processed gas. 

2. The records reflect that only about 44% of the 
produced gas goes through the separation plants. 

3. The appellate court saw no problem in tracing the 
helium content in the natural gas stream back to 
the delivery points and from there to the 
individual wells for determination of volumes as a 
basis for royalty payments. 

D. Remand. 

1. The appellate court remanded the interpleader 
cases, with instructions that the trial court 
determine the reasonable value of the helium in 
question, which determination would be subject to 
review by the appellate court. 

ASHLAND V. PHILLIPS 

A. Introductory. 

A case destined to play an important role in the 
determination of value of helium was initially filed in 
the United States District Court for the Southern 
District of Texas by Ashland Oil & Refining Company 
(Ashland) against Phillips Petroleum Company 
(Phillips). The case was later transferred for trial 
to the United States District Court for the Northern 
District of Oklahoma, with District Judge Bohanon 
presiding. Ashland Oil, Inc., v. Phillips Petroleum 
Co, 364 F. Supp. 6 (1973), hereinafter referred to as 
Ashland. 

B. Nature of action. 

1. Ashland sought recovery for the reasonable value 
of helium contained in the natural gas stream 
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c. 

delivered by Ashland to Phillips from which helium 
was processed by Phillips at its Sherman and Dumas 
helium plants in Texas. The gas production came 
from eighteen Ashland wells located in Sherman and 
Hansford counties, Texas. The United States of 
America intervened and was realigned by the court 
as a party defendant. 

2. The contentions of the parties were the same as 
those set forth in Consolidated Helium. 

Decision in favor of Ashland. 

1. The court ruled in favor of Ashland, holding that 
Ashland was entitled to recover the reasonable 
value of the helium, plus interest and attorney's 
fees, and that the royalty owners were entitled to 
one-half the proceeds representing the value of 
the helium, less one-half of expenses. 

2. 

3. 

The ruling in favor of the royalty owners was made 
despite the fact no royalty owners were made 
parties to the action, Ashland having brought the 
action on its own behalf and on behalf of its 
royalty owners. 

Findings of the court. 

a. Under the Phillips contract, the United 
States agreed to pay a base price of $10.30 
per Mcf of contained helium, subject to 
escalation in accordance with the contract. 

b. Phillips was to pay the first $3.00 per Mcf 
and the government was required to reimburse 
or indemnify Phillips for any amount in 
excess of $3.00 per Mcf which Phillips was 
required to pay to third parties claiming 
ownership in the helium. 

c. 

d. 

The court made similar findings to those made 
in Grounds as to storage of helium and the 
sale by the government of Grade A helium at 
$35.00 per Mcf. 

Helium was sold on the private market from 
1963 through 1972 and ranged from $30.00 per 
Mcf to $20.00 per Mcf. These prices were 
found to be wholesale prices and the only 
market prices for sale of helium in the 
United States during the period in question. 
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XIII. 

D. 

E. 

F. 

Determination of fair and reasonable value. 

1. 

2. 

The fair and reasonable value of Grade A helium 
during the period involved was $20.00 per Mcf. 
There was no known wellhead price for the helium 
gas in the gas stream. It was and is impractical 
and uneconomical to attempt to extract helium at 
the wellhead. 

In arriving at the reasonable and wellhead value 
of helium, there should be deducted from the value 
the costs incurred by Phillips in extracting and 
delivering the helium and also the cost of 
purification. The purification costs were 
established at $2.00 per Mcf. 

3. Using this formula, the reasonable value of helium 
delivered by Ashland to Phillips, less costs of 
extraction, delivery and purification, ranged from 
$12.07 per Mcf to $16.98 per Mcf during ·the period 
in controversy. 

4. The total value of the helium processed from the 
gas produced from the eighteen Ashland wells was 
$1,402,800.91. 

Division of helium proceeds. 

The equal division between the lessor and the lessee of 
the helium proceeds is required in equity. Otherwise, 
the windfall would give 7/Sths to Ashland and 1/Sth to 
the royalty owners, which would be unconscionable and 
an unjust enrichment to Ashland. 364 F. Supp., at 14. 

Award of interest and reasonable attorney's fees. 

1. In addition to the $1,402,800.91 judgment for the 
reasonable value of helium, the court required the 
payment of interest at the rate of 61 per annum 
and attorney's fees of $137,210.00. The court 
ordered the royalty owners to pay one-half of the 
expenses paid by Ashland in the prosecution of the 
action and not chargeable to Phillips. 

REMAND IN NORTHERN NATURAL GAS CO. V. GROUNDS 

A. Introductory. 

1. The decisions in Consolidated Helium Cases and 
Ashland are reported in the sequence of events to 
emphasize the impact each case had on the other. 
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Remand in Northern Natural Gas Co. v. Grounds. 

1. The parties prepared for the second Grounds trial 
to determine the reasonable value of helium and 
the proper basis for computing royal ties which 
would accrue to the benefit of the landowners. 

2. The court disposed of procedural matters. 

a. The motion of the United States for leave to 
intervene as a party plaintiff was sustained 
by the trial court. 

b. Atlantic Richfield Company, a 
lessee-producer, was also granted leave to 
intervene in the interpleader actions. The 
claim of Atlantic Richfield was designed to 
determine the status of those 
lessee-producers whose helium bearing natural 
gas was sold to others but ultimately found 
its way into the conservation extracting 
plants by means of exchange contracts between 
the pipeline companies and others. 

c. Phillips Petroleum Company should remain as a 
member of the lessee-producer class in two of 
the interpleader actions. 

Pretrial order. 

1. The issues to be determined at trial on remand 
under the pretrial order were: 

a. To determine the reasonable value of helium. 

b. Whether the Helex companies were accountable 
for helium extracted and stored or sold 
separately, or extracted and vented because 
of the refusal of the United States to accept 
further deliveries. 

c. The proper basis for allocating payments for 
helium among the lessee-producer class. 

d. The question of whether the lessee-producers 
were entitled to interest and, if so, at what 
rate and from what date. 

e. A determination of the proper basis for 
computing royalties which would accrue to the 
benefit of the landowner. 
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D. Disposition of issues by trial court. 

1. 

2. 

On November 12, 1974, Chief Judge Brown entered 
his Memorandum of Opinion which contained his 
Findings of Fact and Conclusions of Law Upon 
Remand. Northern Natural Gas Co. v. Grounds, 393 
F. Supp. 949 (1974). For easier reference, this 
decision will be referred to as Consolidated 
Helium Cases II or Consolidated Helium II or 
Grounds II. 

The court ruled that the reasonable value of 
the commingled helium under the conservation 
contracts ranged from 60¢ per Mcf in 1961 to 70¢ 
per Mcf in 1972. 

a. 

b. 

Review of helium extraction process at each 
of the three helium extracting plants 
involved in the litigation. 

(1) Jayhawk plant, operated by Cities 
Service He lex, Inc. , is located at 
Ulysses, Kansas, and began extraction 
processes in June, 1963. The helium 
content of the natural gas stream during 
the years from 1960 to 1972 remained at 
.42% to .43%. 

(2) The Bushton plant, operated by Northern 
Helex Company, at Bushton, Kansas, began 
operations in December, 1962. The 
helium content of the natural gas stream 
is not stated. 

(3) The Liberal plant, operated by National 
Helium Corporation, at Liberal, Kansas, 
began operations in July, 1963. The 
helium content varies from .40% to .45%. 
Approximately 27% of the gas processed 
in the National plant comes from wells 
owned by Panhandle Eastern Pipe Line 
Company. 

(4) All three plants extract both liquid 
hydrocarbons and helium in the helium 
extraction process. 

At the time of the trial, none of the plants 
were then selling conservation helium to the 
Bureau of Mines due to cancellation of the 
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3. 

4. 

government contracts by the United States. 
National Helium Cor9oration v. Morton, 326 F. 
Supp. 151, 455 F. 2 650 (10th Cir., 1971); 
National Helium Corporation v. Morton, 486 
F. 2d 995 (10th Cir., 1973), cert. denied, 
416 U.S. 993, 94 s.ct. 2405, 402 L.Ed. 2d 
772; Northern Helex Co. v. United States, 455 
F.2d 546, 197 Ct. Cl. 118 (1972). 

Private extracting plants. 

Since the 1960 Helium Act Amendments, three 
private extraction plants have supplied 
significant quantities of helium to commercial 
markets. The United States has no connection with 
any of these three plants. 

a. The Otis plant is owned by George A. Angle, 
d/b/a Kansas Refined Helium Company, at Otis, 
Kansas. This plant began operations in 
April, 1966. 

b. The Greenwood plant, owned by Alamo Chemical 
Company, a subsidiary of Phillips Petroleum 
Company, and Gardner Cryogenic, is located at 
Elkhart, Kansas, and began operations in 
December, 1966. 

c. The Sunflower plant, owned by Cities Service 
Cryogenics, Inc., a subsidiary of Cities 
Service Gas Company, and Helium, Inc., a 
subsidiary of Kansas-Nebraska Pipeline 
Company, is located at Scott City, Kansas, 
and began operations in October, 1968. 

Definitions of helium terms. 

a. "Helium bearing natural gas" is that natural 
gas which contains a significant percentage 
of helium. 

b. •commingled helium 11 is the helium in the gas 
stream commingled with other constituents. 
Commingled helium is what is produced from 
the natural gas wells and delivered by the 
lessee-producers to the pipeline companies. 
393 F. Supp., at 958. 
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5. 

6. 

7. 

8. 

9. 

c. 

d. 

"Crude helium" - the commingled helium in the 
gas stream is extracted at the helium 
extracting plants consisting of drying and 
cooling the rare gas stream to successively 
lower temperatures. This causes the various 
hydrocarbons to liquify and drop out of the 
gas stream, leaving an end product which is 
sold to the United States as "crude helium." 

The "crude helium" mixture contains mostly 
helium and some nitrogen. The Bureau of 
Mines pays the Helex companies only for the 
contained helium within the "crude helium" 
mixture at the prices specified in the 
government contracts. These prices range in 
the neighborhood of $12.00 per Mcf. 

Grade A helium is an essentially pure helium 
product resulting from the remaining step in the 
extracting process which removes the nitrogen 
content from the crude helium mixture. 

a. The removal of the nitrogen content is 
referred to as the purification process. 

b. Grade A helium has a helium content of 99.95% 
to 99.997% pure helium. 

Grade A helium is normally sold in liquid form 
which requires the cooling of Grade A helium to 
temperatures of nearly absolute zero at which 
point helium liquifies. 

Following the government conservation program in 
1960, Grade A helium was offered for sale by the 
government at $35. 00 per Mcf while sales by 
private plants for Grade A helium have ranged from 
the $35.00 government price down to $19.00 per 
Mcf. 

The sale price of Grade A helium in liquid form 
has ranged from $22. 00 to $23. 00 per Mcf of 
equivalent gas. 393 F. Supp., at 959. 

Crude helium market. 

a. Between 1961 and March, 1971, the government 
purchased over 30 billion cubic feet of 
contained helium in a crude helium mixture 
for prices ranging from $10.00 per Mcf to 
$13.00 per Mcf. 
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10. 

b. Sale of helium in the private plants ranged 
from $12.00 to $14.00 per Mcf of contained 
helium. 

c. At the time of trial, none of the crude 
helium delivered to the United States under 
the conservation programs had been removed 
from storage at the Cliffside reservoir nor 
sold. 

Contentions of parties to reasonable value of 
helium. 

a. The testimony presented to the court as to the 
reasonable value of the commingled helium in 
the natural stream ranged from a negative 
value, to "zero," to the regulated rates, to 
not more than 15¢ to 20¢ per Mcf of helium, 
to the evidence offered by the 
lessee-producers and landowners ranging from 
$2.74 per Mcf to as high as $16.20 per Mcf. 

b. The lessee-producers and landowners contended 
there were no comparable sales of commingled 
helium at the wellhead by which value could 
be ascertained. For that reason, the proper 
method of arriving at value was to use a 
"proceeds less expense" approach. 

c. 

d. 

e. 

f. 

The landowners and lessee-producers urged 
that the first free, open, competitive 
markets for helium were those sales of Grade 
A helium. 

The figure of $20.00 per Mcf represented a 
conservative, average estimate of the market 
value of Grade A helium sold to ultimate 
consumers during the years 1963-1971. 

Costs of purification were estimated to be 
$2.00 per Mcf. 

Costs of extractions were computed by taking 
operating costs from each company's records, 
with adjustments deemed appropriate plus a 
figure considered to be a fair rate of return 
on investments, and then deducting from those 
expenses a figure determined to be a 
"by-product liquids credit." 393 F.Supp. at 
970. 
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11. 

g. Applying the proceeds less expense formula, 
the lessee-producers and landowners arrived 
at a value of commingled helium at the 
lessee-producers delivery point ranging from 
$2.74 in 1963 to $13.85 per Mcf in 1971 for 
Cities Service Helex, Inc., from $7.77 in 
1963 to $12.61 per Mcf in 1971 for Northern 
Helex, Inc., and from $12. 74 in 1963 to 
$14.40 in 1971 for National Helium, with a 
high of $16.10 per Mcf in 1967. 

Contention of helex companies as to reasonable 
value of helium. 

a. The Helex companies did not abandon their 
contention, rejected by the Court of Appeals, 
that the FPC has jurisdiction over the 
commingled helium delivered at the wellhead 
pursuant to the gas sales contract. They 
contended that the helium contained in the 
natural gas stream had no economic value 
except as a part of the total volume of gas 
sold and, accordingly, the "reasonable value" 
of such helium is the unit price paid under 
the gas purchase contract. 

b. 

c. 

d. 

In the absence of an agreed reasonable value 
under the gas purchase contracts, the Helex 
companies contended that, considering 
evidence of comparable sales of helium 
bearing natural gas in the Hugoton area, the 
value of helium during the period from 1961 to 
1971 ranged from 15¢ to 20¢ per Mcf, but in 
no event more than 25¢ per Mcf. 393 F.Supp. 
at 973. 

The court rejected the claimed values for 
helium proposed by the lessee-producers on 
the basis that the first market and sale of 
contained helium was not in the market for 
Grade A helium and because the government 
contracts were not "open end" contracts which 
would allow unlimited escalation of the price 
to be paid by the United States for crude 
helium. 

The court also rejected the contention of the 
Helex companies that reasonable value is to 
be determined according to the existing gas 
purchase contracts between the lessee
producers and the pipeline companies. 
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XIV. 

12. Additional rulings. 

a. The helium companies were not accountable for 
helium bearing natural gas which was bypassed 
around the plant, for helium bearing natural 
gas which was consumed within the plant, or 
for helium which was extracted and vented 
into the atmosphere, or for helium extracted 
and sold to parties other than the United 
States, or for helium which was extracted and 
then stored for their private account. 393 
F. Supp., at 984-985. 

b. Under exchange contracts, each helium company 
must account to the lessee-producer only for 
that portion of gas which passed through each 
respective plant. 

c. The court awarded interest at the rate of 6% 
per annum on the reasonable values found for 
each plant for each year, from the end of 
each year to date of judgment, and at the 
rate of 8% thereafter until judgment is paid. 

d. Each Helex company was ordered to account on 
an annual basis for the reasonable value of 
the commingled helium and was required to 
deposit in the registry of the court the sums 
reflected to be due by such accounting, with 
interest as ordered. 

e. The court held that helium royalty of 50% is 
fair and reasonable under all the 
circumstances, and that such royalty is 
necessary and sufficient to prevent undue 
enrichment of lessee-producers upon 
distribution of the fund representing the 
reasonable value of commingled helium and 
sold to the United States by the Helex 
companies in the interpleader actions. 393 
F.Supp., at 990, 991. 

APPEAL IN ASHLAND V. PHILLIPS (ASHLAND I) 

A. Introductory. 

1. The importance of the Ashland case to the 
eventual outcome of the Consolidated Helium 
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B. 

can readily be seen in the decision reached 
by the Tenth Circuit Court of Appeals on 
Judge Bohanon's decision in the initial trial 
of the Ashland case. 

2. The initial Ashland action had been brought 
by Ashland to recover the reasonable value of 
helium extracted from the natural gas stream 
from 18 wells in Texas and sold by Phillips 
to the United States. Ashland had prevailed 
against Phillips and the government as 
intervenor in the lower court, and they both 
appealed. Ashland also appealed, but only on 
the ultimate division of the proceeds derived 
from the helium as ordered by the trial 
court. 

Decision in Ashland I. 

The Tenth Circuit Court of Appeals reached its initial 
decision in the Ashland appeal on January 27, 1975. 
Rehearing was granted en bane and the full court 
opinion was entered on May 10, 1977. Circuit Judge 
Seth wrote the opinion for the full court consisting of 
Chief Judge Lewis, and Circuit Judges Breitenstein, 
Seth, Mcwilliams, Barrett and Doyle. Judge Doyle wrote 
a dissenting opinion. Ashland Oil, Inc., v. Phillips 
Petroleum Co., 554 F.2d 381 (10th Cir. 1977), cert. 
den., 434 u.s. 968, 98 s.ct. 513, 54 L.Ed. 2d 456 
(1977). This decision will hereinafter be referred to as 
Ashland I. 

1. The trial court decision was affirmed in part, 
reversed in part, and remanded for further 
proceedings in light of the opinion. 

2. The appellate court held: 

a. There were no comparable sales to determine 
the value of helium and the trial court 
properly applied the work-back method to 
determine such value. 

b. 

c. 

Further consideration was required with 
respect to some of the elements used in 
determining value under the work-back method. 

The trial court's application of federal law 
was proper. 
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3. 

d. Proceeds should be divided between the 
lessors and lessees in accordance with the 
terms of the leases and other agreements 
rather than being divided equally. 

e. There was no abuse of discretion in allowing 
prejudgment interest. 

f. The case was not appropriate for an award of 
attorney's fees. 

Findings and holdings in Ashland I. 

a. The conservation contracts anticipated the 
possibility of third party ownership of 
helium. The ownership and compensation 
problems involving the sale of helium to the 
government were put off to another day. 554 
F.2d at 384. 

b. 

c. 

d. 

The postponed legal problems as to the 
ownership of helium were in large part 
decided in the Consolidated Helium Cases. 
The controlling rules were set in the Grounds 
opinion and the court declined to reconsider 
Grounds. 

There was no free competitive market and the 
evidence failed to establish a "market price" 
by comparable sales. 

Work-back method of valuation approved. 

(1) The trial court was correct in seeking 
an alternative method to "market price" 
for establishing the reasonable value of 
helium. 

(2) The comparable sales - current market 
price was by far the preferable method 
when it could be used. However, it 
cannot be used when the elements 
necessary for its proper application are 
lacking. 

(3) The work-back method used by the trial 
court in determining value was proper. 
554 F.2d at 387. 

(4) The work-back valuation is well 
recognized in the production and early 

C-36 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

4. 

5. 

6. 

7. 

8. 

9. 

processing of natural gas. This method 
was used by the government and the Court 
of Claims in making payment to the 
Navajos for gas supplied to the Navajo 
helium plant. See Navajo Tribe v. 
United States, 364 F.2d 320, 176 Ct. Cl. 502. 

Application of work-back method. 

a. On remand, the trial court must examine the 
validity of the $20.00 per Mcf figure used 
for the selling price of helium, and a 
determination must be made again as to the 
proper starting value. 

b. The element of expenses under the work-back 
method must be re-examined. 

The amount chargeable to return on investment. 

a. 

b. 

The expense properly allocable to production 
of hydrocarbons. 

Such other matters as are pertinent to bear 
on the determination of value by the 
work-back method. 

The allowance of a deduction of $2.00 per Mcf for 
the treatment of crude helium as an item of 
extraction expense was proper. 

Federal question. 

The circuit court rejected the claim that the 
rule established in Erie v. Thompkins, 304 U.S. 
64, 58 s.ct. 817, 82 L.Ed. 1188 (1938) as to 
application of state law applied in the Ashland 
case. The trial court's application of federal 
law was proper. 

The proceeds representing the value of helium 
should not have been divided equally between the 
lessors and lessees, but should have been divided 
in accordance with the terms of the leases and the 
terms of the other agreements relating to the 
share of production, or payment for shares of 
production, if such be applicable. 554 F.2d at 
392. 

Interest and attorney's fees. 
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10. 

a. The trial court acted within its discretion 
under federal law in the allowance of 
prejudgment interest. However, the judgment 
awarding attorney's fees was reversed, the 
court stating it was unable to find any 
statutory provision or rule which would 
authorize such fees. 

Circuit Judge Doyle dissented from the majority 
opinion, taking the position that the work-back 
method was not a preferred method to determine 
market value of a commodity, the starting point 
for determining value was wrong, and the result of 
its application is an excessively high price to 
the government. A price of $3.00 per Mcf would 
result if a starting point would be based on the 
sale of crude helium under the conservation 
contracts. 

c. Remand only to Oklahoma District Court. 

1. The en bane opinion in Ashland I resulted in a 
remand directly and exclusively to the Oklahoma 
District Court. The Kansas appeal was held in 
abatement. The appellate court's reasoning was 
that the practical consideration of the use of the 
abatement procedure was to employ only one 
district court initially for a redetermination of 
the helium valuation pursuant to the specific 
guidelines, directions and instructions contained 
in Ashland I. It was believed that further 
Oklahoma district court proceedings would serve to 
resolve the valuation issue in the related cases. 

XIV. ASHLAND V. PHILLIPS ON VALUATION ISSUE 

A. 

B. 

Introductory. 

On remand, the Oklahoma Federal District Court was 
instructed, in finding the value of helium at the 
wellhead, to determine a proper starting point and 
value for such method, the plant costs, return on 
investment, the costs chargeable to production of 
liquid hydrocarbons, and related facts. Judge 
Bohanon again was the presiding judge. 

Judge Bohanon's Decision. 
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c. 

Decision on valuation issue. 

Judge Bohanan handed down his decision on December 28, 
1978. He found that the value of the commingled helium 
for each and every year that it was produced, 
regardless of the plants from which it was produced, 
was $3.00 per Mcf. Judgment was entered for Ashland 
but prejudgment interest was disallowed. 

Determining starting point for work-back method. 

1. The prime responsibility of the trial court was to 
determine the reasonable value of commingled 
helium at the wellhead. 

2. 

3. 

4. 

s. 

The effective application of the work-back method 
requires selection of an appropriate starting 
value. 

a. 

b. 

The selected starting point should be as 
close as possible to the production stage. 

There are two potentially viable starting 
points. 

(1) One is helium in its crude form. 

(2) The other is helium in its pure Grade A 
refined form, which was the starting 
point initially adopted by the trial 
court. 

The court ruled out as inappropriate the use of 
the refined helium price as a starting value. 
There was never any relationship established 
between the commingled helium in the case and any 
refined helium market. 

The crude helium market was by far the largest 
helium market existent during the pertinent ten 
year period. It represented the first processing 
stage at which helium per se is freely marketed in 
the first form into which commingled helium is 
separated. The close proximity of the two stages 
makes work-back calculations easier and more 
reliable. 463 F. Supp. at 623. 

The actual contract price of $10.30 per Mcf 
represented a fair and reasonable price for crude 
helium and was an ideal starting point. 
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xv. 

D. 

A. 

Reasonable value of helium. 

1. 

2. 

3. 

4. 

The court made findings with reference to 
extraction costs, including a 151 rate of return 
on investment. The cost of extraction ranged 
between $6.50 and $8.00 per Mcf. 

The work-back method, using the crude helium 
contract prices of $10.50 to $12.00 per Mcf as the 
starting point, then deducting costs between $6.50 
and $8. 00 per Mcf, leaves a value under the 
work-back method of between $2.50 and $5.50 per 
Mcf. 

Because of the variance in extraction costs, the 
court determined that the recovery in the case 
rested upon the doctrine of "quantum meruit," and 
this doctrine justifies a reasonable value figure 
for helium of between $2.00 and $3.00 per Mcf. 

a. Henry P. Wheeler, Jr., a former Bureau of 
Mines employee, in charge of the helium 
conservation program, and the government 
negotiator with the Helex companies, 
testified that the government could have 
purchased all of the commingled helium it 
desired for $2.00 per Mcf. 

The reasonable value of commingled helium was 
$3.00 per Mcf of contained helium for each year 
helium was processed, regardless of the plant from 
which it was processed. 

ASHLAND II 

Decision in Ashland II. 

1. On appeal before a three judge panel, The Tenth 
Circuit Court, in a per curiam opinion written by 
Chief Judge Seth, upheld the use of the contract 
value as the starting point in determining the 
proper basis for valuation of helium at the 
wellhead by use of the work-back method. Ashland 
Oil, Inc., v. Phillis Petroleum Co., 607 F.2d 335 

10th Cir. Ct. 1979 cert. denied, 446 U.S. 936, 
100 s.ct. 2153, 64 L.Ed. 2d 788 (1980) This case 
is hereinafter referred to as Ashland II. 
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XVI. 

A. 

2. 

3. 

The court held that a starting point for the 
work-back method can be at any point in the 
production - processing - sale chain where a 
dollar figure can be established by reliable 
evidence, and which may be demonstrated to be a 
realistic value. The court saw no objection to 
the use of the contract value for this purpose. 
It was a negotiated figure arrived at by the 
parties dealing at arm's length. 607 F.2d at 336. 

Remand. 

a. The judgment was affirmed as to the $3.00 
figure value at the wellhead for helium, but 
was reversed as to prejudgment interest and 
remanded for entry of judgment to include 
such interest. The prejudgment interest 
issue was not in the remand and became the 
laws of the case in the earlier appeal. 

CONSOLIDATED HELIUM CASES II 

Introductory. 

1. 

2. 

Two more years passed after the Ashland II 
decision before the Tenth Circuit Court of Appeals 
handed down its decision in Consolidated Helium 
Cases II. The Kansas appeal had been held in 
abatement for several years awaiting the outcome 
of Ashland II. 

The decision in Consolidated Helium Cases II was 
handed down on November 16, 1981, and rehearing 
was denied on January 19, 1982. The Court of 
Appeals again reversed Judge Brown, holding that 
the trial court erred in rejecting the "work-back" 
method of valuation computation directed by the 
the appellate court's en bane opinion in Ashland I 
and thereafter reaffirmed in Ashland II. Northern 
Natural Gas Co. v. Grounds, 666 F.2d, 1279 (10th 
Cir. 1981). This case will hereinafter be 
referred to as Consolidated Helium Cases II, or 
Consolidated Helium II, or Grounds II. 

a. The trial court had determined that the 
work-back method was simply unreasonable and 
that determination of the value of raw 
materials is not determined upon a "proceeds 
less expense" theory in the American economy. 
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B. 

c. 

b. The "work-back" method became the law of the 
case. 

c. The evidence as to comparable sales consisted 
of the same purchase contracts which the 
appellate court had reviewed and found to be 
noncomparable in Ashland I. 

Division of Helium Proceeds. 

1. The judgment of the trial court was also reversed 
as to the equal division between lessor and lessee 
of the proceeds attributable to helium values. 
The appellate court's opinion in Ashland I 
considered and settled the rights of the lessors 
and lessees to the helium proceeds. 

2. Minimum floor for helium value established by 
appellate court. 

3. 

a. The circuit court held: 

"The $2.00 per Mcf was, between the United 
States and the Helex Group, understood to be 
the floor, the minimum to which the 
lessee-producers and landowners were 
entitled. Thus, we hold that it is money had 
and received by the Helex companies for the 
use and benefit of the landowners and 
lessee-producers as the minimum of their 
entitlement." 66 F.2d at 1287. 

The trial court did not abuse its discretion in 
the award of prejudgment interest. 

Remand. 

1. On remand, the trial court was ordered to 
undertake such further proceedings deemed 
necessary to enter judgment based upon the value 
less expense or work-back evaluation, subject to 
the $2.00 per Mcf "floor" or minimum payment to 
which the lessee-producers and landowners were 
entitled. The district court was directed to take 
such other proceedings deemed proper in the light 
of the opinion. 
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THIRD TRIAL IN CONSOLIDATED HELIUM CASES. 

Introductory. 

1. Following remand in Consolidated Helium Cases II, 
the third trial was completed before Judge Brown 
on the determination of the wellhead value of 
helium by application of the work-back method. 
The trial court made such determination in its 71 
page unpublished opinion entered on October 18, 
1983. 

Findings and conclusions. 

1. Contention of the parties. 

a. The lessee-producers and landowners contended 
that the starting point in the valuation 
process should be $20. 00 per Mcf, the 
wholesale price of Grade A helium in the 
geographical areas involved. After deducting 
costs in accordance with their evidence, the 
lessee-producers and landowners arrived at a 
value of helium ranging from $11.00 to $12.00 
per Mcf. 

b. The Helex companies contended the starting 
point should be the base contract prices paid 
by the United States to the Helex companies. 
Deducting costs as computed by the Helex 
companies, the value of helium would range 
from minus 90¢ to plus 44¢ per Mcf. 

2. Starting point. 

a. The court determined the base contract prices 
at the outlet of each extraction plant. 

3. Final determination as to reasonable value of 
helium. 

a. After adjusting the contract prices to $11.50 
and after adjusting reasonable operating 
costs to $4.00 per Mcf, the court made the 
following final determination as to 
reasonable value of helium: 
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National Cities Northern 
Helium Service Helex 

Reasonable Value $ 11.50 $ 11. 50 $ 11.50 

Less: 

Reasonable 
Operating Costs 4.00 4.00 4.00 
Return after taxes 2.04 2.00 2.14 
Associated Income 
Tax allowance 1.64 1.65 1.65 

Value of Commingled * 
Helium 

c. 

- per MCF $ 3.82 $ 3.85 $ 3.71 

* 

4. 

This figure was later adjusted by the court to $3.22 
per Mcf. 

The court awarded interest at the rate of 6% per 
annum on each year's production of helium from the 
end of that year until November 12, 1974, with the 
total of such principal and accrued interest to 
bear interest at 8% from date until July 1, 1980; 
then at the rate of 12% from July 1, 1980, to July 
1, 1982; and then 15% per annum from July 1, 1982, 
until October 18, 1983. Thereafter, interest will 
accrue at the rate prescribed by the federal 
statute, 28 u.s.c.s. 1981, as amended. 

Attorney's fees. 

1. 

2. 

3. 

Only the expenses and fees of the attorneys for 
the class representatives who had recovered for 
the class representative may be awarded from the 
helium funds. 

The lessee-producers and their attorneys are 
entitled to an award of expenses and attorney's 
fees out of their 7 / 8ths share of the funds 
recovered on their behalf. The landowners and 
their attorneys are entitled to an award of 
expenses and attorney's fees out of their 1/8th 
share of the funds recovered on their behalf. 

Total interpleader fund. 

a. The total interpleader fund to be distributed 
to the lessee-producers and landowners in the 
interpleader actions will approximate 
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XVIII. 

$205,017,240.00. The total deposit for 
Northern Helex was to be in the approximate 
sum of $39,853,600.00. The total deposit for 
Cities Service Helex was projected to be in 
the approximate amount of $59,164,782.00. 
The total deposit for National Helium was 
expected to be about $105,998.857.00. 

D. National Helium/PEPL helium settlement agreement. 

1. A settlement agreement was reached on July 17, 
1984, by National Helium Corporation and Panhandle 
Eastern Pipe Line Company (Uational 
Helium/Panhandle) with the landowner-lessors and 
lessee-producers. The tentative settlement was 
based on the figure of $3.60 per Mcf, a 22¢ per 
Mcf reduction from the amount awarded by Judge 
Brown of $3. 82 per Mcf. Interest calculated 
through November 17, 1983, added about $5.61 to 
the $3.60 payment for a total payment of $9.21 as 
of that date, with interest accruing thereafter. 

2. Judge Brown approved the settlement as of March 5, 
1985. In accordance with the settlement 
agreement, the total fund of $91,839,000.00 was to 
be divided between the landowner-lessors and the 
lessee-producers in the following manner: 

Share 

Landowner-lessors 
Lessee-producers 

Total Fund 

CONSOLIDATED HELIUM CASES III 

A. Introductory. 

Amount 

$16,582,000.00 
75,257,000.00 

$ 91,839,000.00 

1. The lessee-producers and landowners could not 
reach a settlement with Northern Helex and Cities 
Service Helex. Appeals were taken again by the 
landowners, lessee-producers, and Helex companies. 

B. Decision in Consolidated Helium Cases III. 

1. On may 13, 1987, the appellate court entered its 
decision in Northern Natural Gas Co. v. Hegler, 
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XIX. 

A. 

818 F.2d 730 (10th Cir. 1987), affirming Judge 
Brown's decision. The case will hereafter 
sometimes be referred to as Consolidated Helium 
Cases III, and Consolidated Helium III. 

a. The trial court did not abuse its discretion 
in its application of the work-back method. 

b The starting point of $11.50 per Mcf was 
appropriate even though this figure was below 
the actual price paid by the government to 
the Helex companies. 

c The record supported the $4.00 per Mcf cost 
of extraction allowance found by the trial 
court as to both Northern and Cities. 

d. There was no error in the determination of 
the applicable rate of interest by the trial 
court nor in the several time factors set for 
the period. 

e. The court also affirmed the trial court's 
ruling on attorney's fees for the class. 

f. The litigation in Consolidation Helium 
continues after nearly a quarter of a 
century. 

(1) Both Cities Service and Northern have 
indicated their intention to file 
written petitions for writ of certiorari 
with the United States Supreme Court in 
Consolidated Helium Cases III and are 
presently seeking relief from the Tenth 
Circuit Court of Appeals of a recent 
order by the trial court requiring 
deposits by both Helex companies into 
the registry of the court of the full 
amount of the initial judgments. 

(2) Appeals are also pending on the award of 
attorneys fees to members of the 
lessee-producer class. 

PRIVATE HELIUM CASES 

Introductory. 
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1. 

2. 

3. 

Not all gas produced in the Hugoton Field has been 
or is being processed for helium. 

Several actions have been filed by royalty owners 
seeking to recover helium royalties as to·what has 
been designated as the "private helium cases." 
These cases are referred to as the Brown, Gigot, 
and Gore cases. 

These private cases were aptly described by Judge 
Brown in his unpublished memorandum and order 
entered on January 5, 1984, with reference to the 
liability question in those cases. Quoting from 
Judge Brown's memorandum and order: 

"The Brown case has been described· as the 'mirror 
image' of the Grounds actions in the Consolidated 
Helium cases, for it involves the same groups of 
landowners, producers, and pipeline-helex companies 
present in the Grounds litigation. Indeed, for all 
"intents and purposes, it involves the same gas and 
helium extracted at the Jayhawk Plant, operated by 
Cities Service Helex, Inc., at Ulysses, Kansas, at 
the Bushton Plant, operated by Northern Belex 
Company at Bushton, Kansas, and the Liberal Plant 
operated by National Helium Corporation at 
Liberal, Kansas. 

"In Brown, plaintiffs claim royal ties on all 
helium processed through these three plants which 
was not sold to the United States. In the 
alternative, plaintiffs contend the leases should 
be cancelled, and seek equitable relief. 

"The Gigot case involves gas processed at the 
'Sunflower Helium Plant' _located at Scott City, 
Kansas, and owned by Cities Service Cryogenics, 
Inc., and the K-N Energy, Inc., (formerly Helium, 
Inc., Kansas-Nebraska Natural Gas Company). The 
Sunflower Plant did not sell helium to the u. s. 
Government under the conservation program involved 
in the Grounds cases. Eleven lessee-producers are 
present as defendants, along with defendant owners 
of the Sunflower Plant. 

"In Gigot, plaintiffs' claims are based upon 
alleged conversion of the helium component 
contained in gas produced from their lands, and in 
addition, they seek royalty payments, and/ or 
cancellation of the leases insofar as they may 
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B. 

cover helium. Claim is also made by some 
plaintiffs for royalties in production of 
hydrocarbons and substances other than helium. 
This claim has been severed from the main action 
(Dkt. 123). 

"The Gore case involves gas processed at the 
'Greenwood Plant,' an extraction plant located at 
Elkhart, Kansas. It appears that this plant is 
owned and operated by the Alamo Chemical Company 
and the Carpenter Technology Corporation, and that 
the gas is delivered by producers through the 
pipeline companies, Colorado Interstate Gas 
Company (formerly Colorado Interstate 
Corporation), all of whom are named as defendants. 
Eight lessee-producers are named as defendants in 
addition to Phillips Petroleum Company, whose 
presence in this case appears to stem from a 
contract by which Phillips purchased some of the 
crude helium product extracted at the Greenwood 
Plant. Again, as in Gigot, it appears that the 
Greenwood Plant was not engaged in selling helium 
to the United States under the conservation 
program involved in Grounds. 

"In Gore, plaintiffs' claims are based upon 
alleged conversion, and/or breach of lease 
covenants, claims for accounting for royalties, 
and alternative claims are made by some plaintiffs 
for cancellation of the leases. Claim is also 
made by some plaintiffs for royalties on 
production of hydrocarbons and substances other 
than helium. This claim has been severed from the 
main action. (Dkt. 181)." 

4. Judge Brown's order, entered on January 5, 1984, 
eliminated the liability question as an issue, 
cutting through several years of litigation. The 
court determined that the pipeline Helex companies 
were accountable to the landowners and 
lessee-producers for the reasonable value of any 
helium extracted from the natural gas stream. 

Disposition of~-

1. A settlement agreement was reached in Gore on 
November 14, 1984. -

2. On June 5, 1985, Judge Brown approved the Gore 
helium settlement agreement and made allowance of 
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xx. 

attorney's fees and expenses. On November 26, 
1985, the court ordered disbursement of the 
settlement fund. 

3. With accumulated interest, the distribution fund 
then totalled $9,346,585.38. The amount allocated 
to the landowners was $1,165,106.00, less 
attorney's fees and expenses. 

4. Major disbursement of funds in that case was 
completed in 1986. 

C. Settlement in Gigot. 

1. Following his January 5, 1984, order, Judge Brown 
remanded Gigot v. Cities Service Gas Co. for trial 
in the state court. Almost 14 years earlier, this 
case had been filed in the District Court of 
Finney County, Kansas, but had been removed to the 
federal district court in Wichita, over the 
opposition of the landowners. 

2. After remand to the state court, Gi~ot v. Cities 
Service Oil Co. was assigned to District Judge 
Keaton G. Duckworth by the Kansas Supreme Court. 
Prior to trial, the parties reached a settlement 
agreement on September 11, 1985. 

3. The Gigot settlement provided for a negotiated 
helium payment of $3. 25 per Mcf of helium 
extracted and sold at the Sunflower plant, plus 
interest, from the beginning of helium extraction 
in 1968 through December 31, 1984. Interest, 
calculated through 1984, added about $3.45 to the 
$3.25 payment for contained helium at the 
wellhead, for a total payment of approximately 
$6.70 per Mcf for that period of time. 

4. The Gigot helium settlement agreement also 
provided for monthly payments of landowner-lessor 
helium royalty in the future, commencing in April, 
1986. This was the first helium settlement which 
provided for payment of future helium royalties to 
the landowners. 

DEEP HORIZONS LEGISLATION 

A. Introductory. 
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B. 

1. 

2. 

Over the years, engineers and geologists have 
indicated that the deeper horizons underlying the 
Hugoton Field contained large uncapped oil and gas 
reserves, as evidence by scattered deep test wells 
and geological and engineering data. Yet much of 
the deeper horizons below 3,100 feet underlying 
the 2,695,000 acres in the Kansas portion of the 
Hugoton Field are unexplored and undeveloped. 

For many years, landowners in the Hugoton Field 
have urged their lessess to explore the deeper 
horizons below the shallow Hugoton and Panoma 
pays. However, until recently, the gas companies 
operating in the Hugoton Field, most of which are 
major companies, have generally declined to do so, 
preferring to spend their exploratory funds in 
searphing for oil and gas in other states, or 
offshore or in foreign countries. 

3. In the development years of the Hugoton Field, a 
few isolated law suits were filed by 
landowner-lessors seeking cancellation of leases 
but most royalty owners felt discouraged in taking 
on the major oil companies to seek exploration and 
development of the deeper zones. 

Westhoma Cases. 

1. Introductory. 

a. 

b. 

Twenty-seven state court declaratory judgment 
actions were brought by lessors owning 
minerals in Stevens County and Seward County 
in the Hugoton Field to determine their 
respective oil and gas leases had terminated 
as to all horizons below sea level at the 
expiration of their respective terms because 
of failure to obtain production. 

The 27 leases involved were identical in 
form, differing only as to date, lessor, and 
land descriptions. The leases were signed in 
the early 1940 's. Each lease was for a 
primary term of ten years and as long 
thereafter as oil or gas is produced from the 
premises and as long as provided in the event 
of consolidation. 
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c. By mesne assignments, Plains Natural Gas 
Company (Plains) became the owner of the 
leases as to all horizons above sea level and 
the defendant, Westhoma Oil Company 
(Westhoma) became the owner of the leases as 
to all horizons below sea level. 

d. Plains consolidated its holdings into 640 
acre units, consolidating all producing 
horizons above and down to sea level. 

e. Within the primary term of each lease, Plains 
secured commercial gas production from above 
sea level horizons on each of the 
consolidated units. No production of oil or 
gas was obtained during the primary term from 
below sea level horizons. 

f. Each lease contained a "Pugh clause" which is 
designed to prohibit lease continuation 
beyond the primary term as to nonproducing 
areas not included in a production unit. 

g. Twenty-four of the actions were removed from 
the Kansas state court to the federal 
district court in Wichita on motion of 
Westhoma. The other three cases were filed 
originally in the federal court. 

Decision of trial court. 

1. The federal district court held that the leases 
had all been continued beyond their primary terms 
by gas production secured within those terms from 
horizons above sea level. 

2. The trial court concluded that the provisions of 
the Pugh clause terminating the leases at the end 
of the primary terms as to un-unitized 
nonproducing portions apply only to "partial 
unitization" of less than all of the surface 
acreage covered by the leases. 

3. As all the surface acreage was unitized, and as 
there was production from each unit, the leases 
were continued beyond the primary terms as to all 
horizons. 
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D. 

E. 

Westhoma decision reversed. 

1. On appeal, the judgments were reversed by the 
Tenth Circuit Court of Appeals with directions to 
enter judgments for the plaintiffs cancelling the 
leases so far as the below sea level horizons were 
concerned. Rogers v. Westhoma Oil Co., 291 F.2d 
at 726 (1961). 

a. Under "Pugh clauses" of oil and gas leases 
authorizing the consolidation of the 
leasehold estate, or any part thereof, where 
the parties recognized the validity of the 
partial assignment of leases with division on 
the basis of depth, the word "part" included 
both horizontal and vertical divisions. 

2. The outcome of Rogers was to free over 20,000 
acres of land in the Kansas portion of the Hugoton 
Field for further exploration and development of 
the nonproducing zones below sea level. This has 
resulted in many oil and gas wells producing from 
those formations below sea level. 

Oklahoma portion of Westhoma litigation. 

1. Following the decision in Rogers, both lessors and 
lessees sought adjudication of the same question 
in Oklahoma on approximately 80,000 acres. The 
plaintiff-lessors proceeded with their federal 
action to obtain a federal court ruling following 
Rogers. 

2. Westhoma was successful in obtaining a stay order 
fro~ the United States District Court for the 
Western District of Oklahoma despite the efforts 
of the landowners who secured a mandamus from the 
Tenth Circuit Court of Appeals directing the 
United States District Court in Oklahoma to 
proceed with the trial of the case. Lutes v. 
United States District Court for Western District 
of Columbia, 306 F. 2d 948 (10th Cir. 1962), 
motion for modification of opinion denied, 308 
F.2d 574 (10th Cir. 1962), cert. denied, 371 U.S. 
941 (1962), rehearing denied, 371 U.S. 970 (1963). 

3. over the protests of the landowners, Westhoma 
was able to proceed with its state court action 
and was successful in getting a favorable decision 
from the Oklahoma Supreme Court in Rist v. 
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E. 

Westhoma Oil Co., 385 P.2d 791, 10 O.&G.R. 692 
(Okla. 1963). 

4. There has been little exploration and development 
of · the horizons below sea level on the 80,000 
acres in Oklahoma. 

Litigation under deep horizons legislation. 

1. Introductory. 

In 1983, the Kansas Legislature passed House Bill 
No. 2208, Kansas Statutes Annotated (K. S.A.) 
55-223 to 55-229 (1983), and Governor Carlin 
signed the bill into law on April 8, 1983. 

a. 

b. 

c. 

d. 

e. 

The bill has been referred to as the Deep 
Rights Act. 

The act provides that, as a matter of Kansas 
public policy, all oil and gas leases which 
are held by production shall be presumed to 
contain, in addition to any expressed 
covenants, an implied covenant to reasonably 
explore and develop the minerals which are 
the subject of the lease. Such implied 
covenants shall be a burden upon the lessee 
and any successor in interest. (K. S.A. 
55-223). 

K.S.A. 55-224 provides in substance that in 
any action brought by a lessor against a 
lessee for breach of the implied or expressed 
covenants of a lease to explore or develop, 
there is a presumption of breach of the 
covenant to explore and develop if no mineral 
production has been had from nonproducing 
zones covered by the lease at least 15 years 
prior to the commencement of the action. 
This provision simply shifts the burden of 
proof from the lessor to the lessee in such 
instance. 

The presumption may be overcome by the lessee 
by relevant evidence that the lessee has 
fully complied with the covenant to explore 
and develop. (K.S.A. 55-225). 

If the court determines that the lessee has 
failed to comply with the covenant, the court 
may grant the lessee a reasonable time within 
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2. 

which to comply, or the court may issue an 
order terminating the lessee's right to such 
subsurface part or parts subject to the 
action. (K.S.A. 55-226). 

f. The act does not alter or affect substantive 
rights or remedies under the common law or 
statutes of Kansas. The evidentiary 
presumption is in addition to existing rights 
and remedies. (K.S.A. 55-229). 

g. A discussion of the deep horizons legislation 
appears in an article by John H. Lundgren, 
Deep Horizons - Legislative Shifting of the 
Burden of Proof in Implied Covenant Cases, 24 
W.L.J. 30 (1984). 

Amoco v. Douglas Energy. 

a. A recent case involving acreage in the 
Hugoton Field and the newly created statutory 
implied covenant to explore and develop under 
the Deep Rights Act has been considered by 
the Kansas federal district court. Amoco 
Production Co. v. Dou las Ener , Inc., et 
a , 13 F. Supp. 730 D.C.Kan. 985), 
hereinafter referred to as Amoco v. Douglas 
Energy. 

b. Nature of case. 

(1) Amoco holds oil and gas leases covering 
acreage in the Hugoton Field granted by 
the defendant landowners or their 
predecessors in interest. Amoco has 
drilled shallow Hugoton pay and Panoma 
Council Grove gas wells on these 
leaseholds and contended such production 
is sufficient to hold the leases by 
production under the habendum clause of 
the leases. 

(2) In 1982, Douglas Energy Corporation 
obtained top leases to a sizeable 
portion of Amoco's lease holdings in the 
Hugoton Field. The top leases covered 
nonproducing zones, subject to existing 
valid leases. 
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c. 

(3) Amoco filed suit in the federal district 
court in Wichita as a result of the 
Douglas top leasing program. 

(4) Apparently, no demand had been made on 
Amoco prior to the law suit for 
exploration and development. 

Trial court decision. 

(1) The court recognized that demand is a 
prerequisite for forfeiture. However, 
it is not established as a requirement 
for a cause of action for breach of an 
implied covenant. 

(2) The court ruled that lack of demand will 
not absolutely bar defendants' recovery 
on their counterclaims, following Alford 
v. Dennis, 102 Kan. at 407, 170 P. 1005; 
see also K.S.A. 55-226. 

(3) Assuming no demand has been made by some 
or all of the defendants, the court was 
not precluded from awarding conditional 
forfeiture upon finding a breach of the 
implied covenant to explore and develop. 
613 F.Supp. at 736. 

(4) Lessors may be excused from the demand 
requirement if it is apparent from the 
acts of the lessee that it would have 
been futile to make such demand. 

(5) The application of the Kansas Deep 
Rights Act was proper. The only 
material change was the evidentiary 
presumption which shifted the burden of 
proof to the lessee to establish 
compliance with the implied covenant to 
explore and develop. K.S.A. 55-224. 

(6) Section K.S.A. 226 provides 
substantially the same remedies 
available under prior law. 

(7) The application of the Kansas Deep 
Rights Act did not violate the section 
of the United States Constitution 
guaranteeing each state a republican 
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3. 

d. 

form of government, did not violate the 
doctrine of separation of powers, and 
did not unconstitutionally impair oil 
and gas lease contract rights or violate 
rights of due process. 

(8) The Deep Rights Act should be applied 
retroactively. 

(9) Amoco's motion for summary judgment was 
denied and the motion to dismiss was 
granted. Amoco's motion to rule on the 
burden of proof was denied as to the 
defendants' counterclaim. 

The trial court decision in Amoco v. Douglas 
Energy resulted in a settlement being reached 
by the parties. A considerable portion of 
Amoco's acreage has been farmed out under the 
settlement agreement for exploration and 
development within a certain time frame and 
upon certain terms and conditions. 

Douglas Energy v. Mobil. 

a. 

b. 

c. 

d. 

The case of Dou~las Energy of New York, Inc., 
et al, v. Mobil Oil Corporation, was 
originally filed in the state court but 
removed to the federal district court in 
Wichita. No published or unpublished opinion 
is available at this time. However, a review 
of the partial transcript of the bench t-rial 
in the proceedings had before the court on 
January 14, 1987, reveals that similar issues 
are involved as those in Amoco v. Douglas 
Energy. 

Douglas Energy had top leased some of Mobil's 
acreage in the Hugoton Field which was held 
by shallow production. 

Earlier, the court had overruled Mobil's 
motion for summary judgment. The plaintiffs 
sought relief under the statutory implied 
covenant to explore and develop and also on 
the theories of speculation and abandonment. 

At the time of overruling Mobil's motion for 
summary judgment, the court set forth certain 
rulings and requisites or guidelines 
necessary for the orderly trial of the case. 
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e. 

f. 

g. 

h. 

i. 

Plaintiffs Douglas Energy and the lessors 
proceeded with the trial pursuant to the 
provisions of the Kansas Deep Rights Act. 
The court recognized that each 
lessor-plaintiff enjoyed the advantage of 
shifting the burden of proof to Mobil to 
overcome the statutory presumption of the 
breach of the implied covenant to explore. 

The critical issue was whether demand on 
Mobil to further explore and develop was 
futile. The court had determined that timely 
demand had not been made. 

The court found in favor of Mobil, holding 
that demand was not futile and that Mobil had 
acted prudently in exploring and developing 
the deeper formations. 

The court then announced the procedure to be 
followed in concluding the litigation. The 
lease or leases for each lessor-plaintiff was 
to be taken up separately on the issue of 
whether Mobil had operated prudently with 
regard to that particular lessor's interest. 

Following this announcement, the plaintiffs 
moved for dismissal and the case was 
dismissed with prejudice. 
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