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I. INTRODUCTION 

The 1985 enactment of sections 23-601 through 6071 of the Kansas 
statutes introduced a method of resolving child custody disputes that is 
substantially different from the present adversarial method of litigation. 
Under this legislation, the court can order the parties in child custody 
cases to mediate their dispute with an impartial mediator,2 before the 
parties resort to litigation. The role of the mediator differs significantly 
from the role of the judge because a judge decides the dispute for the 
parties. In contrast, the mediator remains impartial and assists the par
ties in resolving the dispute for themselves. 

The decisions in mediation are reached jointly by the parties, unlike 
litigation, where the decision is imposed on the parties by a third person. 
If mediation is successful, the parties have avoided an expensive and in
evitably destructive courtroom custody battle. Although court-ordered 
mediation does not prevent the parties from litigating the dispute if medi
ation is unsuccessful, mediation does offer an alternative that makes it 
possible to avoid litigation entirely. Consequently, mediation may offer a 
more humane and constructive method to resolve disputes involving the 
custody of children. 

II. GENERAL LEGISLATIVE INTENT 

A. The Mediation Process 3 

In order to appreciate the legislative purpose of the statutes author
izing court-ordered mediation in child custody disputes, it is necessary to 
understand the mediation process.4 Many people confuse mediation with 
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3. See infra notes 44-49 and accompanying text. 
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TION IN DIVORCE SETTLEMENT (1978); J. FOLBERG & A. TAYLOR, MEDIATION (1984); J. 
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other methods of resolving disputes, such as arbitration, conciliation or 
negotiation. In mediation, the mediator is a facilitator of the discussion 
between the parties in a dispute. 5 The mediator does not impose any 
decision on the parties. Rather, the mediator's goal is to help the parties 
talk with each other, enabling the parties to reach an acceptable agree
ment. 6 During mediation the mediator assists the parties in identifying 
the issues in the dispute and clarifying the priorities of the parties. The 
mediator also aids the parties in discussing and exploring various options 
available to them. Areas of compromise are considered and misunder
standings are reduced. The end result is an agreement that the parties 
have fully discussed and decided on together. The decisions are made 
solely by the parties themselves; the mediator does not decide any of the 
issues for the parties. 

This process is significantly different from arbitration in which the 
arbitrator decides the dispute between the parties.7 Consequently, arbi
tration is similar to litigation because the decisions are being made by a 
third person, whereas in mediation, the parties make the decisions. 

Mediation also differs from conciliation. In conciliation, the concili
ator may encourage the parties to agree on one of several possible options 
to resolve the dispute. 8 This differs from mediation because the mediator 
does not pressure the parties to reach any particular option in order to 
prevent the process from breaking down. In mediation, the mediator 
must remain impartia1.9 The agreement must be reached by the parties 
because the parties believe the agreement is the best alternative, not be
cause the mediator believes it to be the best alternative. 

Finally, mediation is not negotiation. Although most divorces may 
be resolved through attorney negotiations, these negotiations are strongly 
adversarial. In fact, the parties may never speak to each other during the 

5. "Mediation is a process in which a third party, the mediator, encourages the disputants to 
find a mutually agreeable settlement by helping them to identify the issues, reduce misunderstand
ings, vent emotions, clarify priorities, find points of agreement, and explore new areas of compromise 
and possible solutions." Pearson & Thoennes, Mediating and Litigating Custody Disputes, 17 FAM. 
L.Q. 497, 498 (1984). 

6. Professor Folberg defines mediation as "the process by which the participants, together 
with the assistance of a neutral person or persons, systematically isolate disputed issues in order to 
develop options, consider alternatives, and reach a consensual agreement that will accomodate their 
needs." J. FOLBERG & A. TAYLOR, supra note 4, at 7. 

7. W. Patrick Phear gives the following definition of arbitration: 
A formal hearing is conducted by one or more arbitrators who may be officially sanctioned 
to reach decisions that will be legally binding on the parties. The hearing is conducted 
with much of the formality of an adjudication hearing, but more leeway is given to each 
side during the presentation of their arguments, which include their suggestions as to how 
the dispute could best be resolved. 

Phear, Family Mediation: A Choice a/Options, 39 ARB. J. 22, 23 (1984); see also O. COOGLER, supra 
note 4, at J. 

8. "The conciliator encourages the parties to adopt an available option rather than remain at 
an impasse. 

To some extent, the conciliator is taking over the parties' responsibility for examining the issues 
and discovering options." Phear, supra note 7, at 24. 

9. "The conciliator is often not a truly neutral third party .... " Id. 



1986] Court-Ordered Mediation of Custody Disputes in Kansas 205 

negotiation process. 1O During negotiation the attorneys compromise ar
eas of disagreement based on what they perceive their client's chances are 
in a court battle. They do not necessarily negotiate out of a concern for 
the best interests of the children. Instead, attorneys negotiate against the 
backdrop of the adversarial system, which encourages cooperation only 
to the extent that the client's position is not compromised if negotiations 
fail and there is litigation. I I 

B. Benefits of Mediation 

There are several reasons why mediation is becoming a preferred 
method of resolving child custody disputes. The primary impetus for the 
development of mediation in domestic disputes was the dissatisfaction 
with the adversarial process. 12 Litigation forces parents into a competi
tive framework, thereby escalating the conflict between them. The unfor
tunate result of this adversial process is increased hostility and a greater 
likelihood of emotionally harming the children. 13 

Mediation, however, is based on cooperation instead of competition. 
Animosities can be reduced as the couple concentrates on planning for 
the future of the children rather than dwelling on the past and the failed 
marriage.l4 In mediation the parties decide, together, their child care 
plan and the end result is an individualized agreement, taking into con
sideration the needs of both parents and the children. Because parents 
have more knowledge and understanding of their children, their agree
ment will be better and more flexible than an order imposed by a judge, 
who has limited knowledge of the family. IS 

Another benefit of the individualized agreement is the likelihood 
that it will be honored by the parties. 16 Not only do parties honor the 
agreement because it is tailored to meet the parents' concerns and the 
children's needs, but the parties feel a personal commitment to the agree-

10. The divorce settlement negotiations can be like the children's game of telephone. The 
husband tells his attorney something, the attorney calls the opposing attorney, and the 
opposing attorney calls the wife. By the time the final message is received, it can be sub· 
stantially distorted. This natural process in the breakdown of communication is exacer
bated by the traditional psychology pervading the legal profession-holding that every 
issue provides ammunition for either an out-and-out battle or "hard·ball" negotiation. 

J. BLADES, supra note 4, at 15. 
II. Id. at II. 
12. Id. at 33; o. COOGLER, supra note 4, at v. 
13. "We were startled to discover that 30 percent of the children were aware of intense bitter

ness between their parents five years after the divorce. This continued fighting was not only distres
sing to the children, but also correlated significantly with their poor psychological adjustment." J. 
WALLERSTEIN & J. KELLY, SURVIVING THE BREAKUP: How CHILDREN COPE WITH DIVORCE 
244 (1980); see a/so COMMITTEE ON THE FAMILY OF THE GROUP FOR THE ADVANCEMENT OF 
PSYCHIATRY, NEW TRENDS IN CHILD CUSTODY DETERMINATIONS 122 (1980), cited in D. SAPOS
NEK, supra note 4, at 16·17. 

14. F. BIENENFELD, supra note 4, at 3. 
15. J. BLADES, supra note 4, at 30. 
16. Pearson & Thoennes, supra note 5, at 505-06, 509. 
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ment. 17 Parties are more likely to honor the agreement because they 
have worked together, face-to-face, to reach it. However, if the custody 
arrangement was imposed on the parties by the judge or the parties 
"agreed" to a stipulation negotiated by attorneys because it was the best 
deal they could get in order to avoid the uncertainties of trial, the parties 
have little emotional attachment to the custodial arrangement. 

Because successful mediation reduces hostility and results in agree
ments that are more likely to be honored by the parties, there is a sub
stantial savings of court time. Not only does successful mediation avoid 
litigation of the initial custody dispute, but the major timesaving benefit 
for the courts is the reduction in subsequent hearings to modify the origi
nal decree. 18 The lack of relitigation also benefits the children, because 
they do not become pawns in the continuing battle between their par
ents. 19 Even if the parties do have future disagreements concerning cus
tody, they know they can return to mediation, rather than litigate the 
dispute. 

Finally, divorce attorneys benefit from mediation because their cli
ents who participate in child custody mediation are less upset, angry and 
irrational. 20 The end result is a less complex and emotionally charged 
case, with a satisfied and appreciative client,21 

C. Drafters' Intent 22 

The numerous benefits of mediation, and the success of mandatory 

17. It is also more likely that child support payments will be received in cases resolved through 
mediation than in cases resolved through litigation. 

Mediation of child support amounts and arrangements for payment stand a much better 
chance of voluntary compliance because mediators can help the parents look at the prag
matic aspects of support in order to minimize frustration by both the payer and the payee. 
Mediation can help to foster a sense of individuality and control, as well as the ability to 
respond cooperatively to changed circumstances. The consensual nature of mediation, as 
previously discussed, should lessen the incidence of child suppport noncompliance and 
nonsupport. 

J. FOLBERG & A. TAYLOR, supra note 4, at 172. 
18. In reviewing court records of the participants in the Denver Custody Mediation project, 

Pearson and Thoennes found as follows: 
[O]n the average, fifteen months after the promulgation of final orders, only 4 percent of 
the individuals who successfully mediated had filed or received a motion to modify custody 
or visitation. For unsuccessful mediation individuals, the proportion filing a motion to 
modify was 11 percent. Roughly eighteen months after receiving final orders, 15 percent of 
the control group had begun modification proceedings. Among individuals rejecting the 
offer to mediate, we find that twenty months after final orders, 14 percent had initiated a 
modification attempt. 

Pearson & Thoennes, supra note 5, at 509. 
19. "[R]elitigation over a custody issue represents moderate to severe parental conflict that 

adversely affects the children." Ilfeld, Ilfeld & Alexander, Does Joint Custody Work? A Look at 
Outcome Data of Relitigation, 139 AM. J. PSYCHIATRY 62, 65 (1982), cited in D. SAPOSNEK, supra 
note 4, at 16. 

20. F. BIENENFELD, supra note 4, at 6-7. 
21. For a criticism of the "mediation movement," see Levy, Comment on the Pearson- Thoennes 

Study and on Mediation, 17 FAM. L.Q. 525 (1984). 
22. The general intent of the drafters was expressed in the introductory comment of the 

proposal of the Kansas Judicial Council. This proposal was adopted by the Family Law Advisory 
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mediation of child custody disputes in California,23 convinced the mem
bers of the Family Law Advisory Committee (FLAC) of the Kansas Ju
dicial Council to study possible legislation on mediation in Kansas. 24 

The Committee studied mediation for almost three years before the final 
draft of section 23-601 was presented to the Judicial Council for 
approval. 25 

The final FLAC proposal was significantly more moderate than the 
original discussions of the Committee members. At the outset, the Com-

Committee (FLAC) on Nov. 9, 1984 and by the Kansas Judicial Council on Nov. 16, 1984. The 
introductory comment states: 

In recent years there has been increased criticism of the use of the adversarial method 
for resolving domestic relations cases. Many view the adversarial approach as resulting in 
increased hostility and conflict between the parties. The parties often perceive that any 
final decision as to custody and visitation has been imposed upon them, whether that 
decision has been achieved through negotiation by attorneys or at trial. 

Mediation is frequently offered as an alternative means of resolving family disputes. 
In mediation, the disputing parties attempt to resolve their differences with the help of a 
neutral third party and arrive at a mutually acceptable agreement. Since the parties are the 
actual decision-makers in the mediation process it is anticipated that there will be greater 
identification with and adherence to any agreement which may be reached. 

The following proposal of the Family Law Advisory Committee of the Judicial 
Council provides for court-ordered mediation of disputes concerning child custody and 
visitation. The proposal does not provide for court-ordered mediation of financial matters 
in divorce cases nor does the proposal address the voluntary use of mediation. The 
Committee was hesitant to involve the court in the ordering of mediation of financial 
matters due to the increased danger that the mediator would be unable to protect a less 
financially sophisticated or less dominant spouse from overreaching. In regard to child 
custody, the Committee was impressed with the results reportedly achieved in California 
under mandatory mediation of child custody disputes. West's Ann. Cal. Civ. Code § 4607. 
Child custody mediation has apparently resulted in significant decreases in litigation and 
post-divorce disputes. 

The Committee views the proposal for child custody mediation as a logical extension 
of the court's authority to order counseling with regard to child custody and visitation 
under K.S.A. 60-1617. 

Proposal of Kansas Judicial Council for Court-Ordered Mediation of Child Custody 1 (attachment to 
the Minutes of the Kansas Judicial Council meeting Nov. 16, 1984) [hereinafter cited as Proposal]. 

23. King, Handling Custody and Visitation Disputes Under the New Mandatory Mediation Law, 
2 CAL. LAW. 40 (1982). Judge King stated: 

This court began using mandatory mediation in February 1977. Before that time, on each 
calendar day for order to show cause hearings, there were five to 15 cases that required 
adversary hearings to resolve temporary custody or visitation disputes or to rule on mo
tions for modification or enforcement of custody or visitation orders. The domestic-rela
tions judge also spent at least two afternoons a week presiding over full-scale custody and 
visitation hearings. Issues of custody and visitation remained in dispute in many cases, 
inhibiting the prospects of settling the entire case without a trial. 

Along with other procedural changes, mandatory mediation of custody and visitation 
disputes was instituted in February 1977-and the results have been dramatic. The San 
Francisco Superior Court had only five contested custody or visitation hearings or trials 
during 1980. In one year there were fewer hearings than there had been in a single day 
under the old system. As of November 1981, there were only three adversary hearings or 
trials with a dispute over custody or visitation in 1981. 

Id. at 41. 
24. FLAC was created by the Kansas Judicial Council in 1977 and the Committee was 

"granted great latitude in the consideration and solution of problems in the area of family law." 
Recommended Amendments to the Kansas Divorce Code. General Comment, KAN. JUD. COUNC. 
BULL. Dec. 1980, at 28. See also Maxwell, In the Best Interests of the Divided Family: An Analysis 
of the 1982 Amendments to the Kansas Divorce Code, 22 WASHBURN L.J. 177, 178-79 (1983), for a 
discussion of the creation of FLAC. 

25. FLAC began discussions on mediation on April 17, 1981. See Family Law Advisory Com
mittee. Kansas Judicial Council. Minutes. at 3 (Apr. 17, 1981) [hereinafter citation to FLAC Minutes 
will consist of the word Minutes, preceded by the date]. 
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mittee contemplated regulating all family law mediation within Kansas 
by establishing standards of practice for family mediators.26 However, 
this objective was abandoned for two reasons. 

First, the Committee members realized that regulating mediation on 
a statewide basis would require the legislature to establish a licensing 
board. Because the legislature had been hesitant in the past to expand 
the state government and to allocate funds for new bureaucracies, the 
Committee members did not believe legislation creating a mediation li
censing board would be passed by the legislature. 27 

The other reason the Committee members did not attempt a state
wide regulation of mediation was the realization that there were no uni
formly recognized qualifications for family mediators. Mediation was a 
new profession, and consequently, there were no academic degrees or 
national accrediting organizations that regulated mediation training pro
grams. Because of this lack of universally recognized qualifications for 
mediators, it would be difficult to establish competency requirements for 
a Kansas licensing board.28 The Committee members also realized that a 
mediator handling a property division in a divorce would require signifi
cantly different qualifications than a mediator handling custody issues. 29 

Consequently, FLAC members abandoned their original plan of regulat
ing and licensing all mediation and concentrated on a more feasible me
diation proposal. 

Through various discussions, the members of FLAC decided that 

26. See Mar. 12, 1982 Minutes, at 3 and Jan. 21, 1983 Minutes, at 2,3, in which the Committee 
members were assigned general topics for drafting the proposed legislation. 

27. "Judge Mershon raised the question of funding problems for any mediation program in 
light of the state financial situation." Dec. 10, 1982 Minutes, at 6. 

28. See May 27, 1983 Minutes, in which FLAC approved a proposal for court-ordered media
tion of child custody issues, "with the Committee noting that licensure of mediation would not be 
required in view of the present inexperience with mediation and the lack of certifying facilities and 
financial resources." [d. at 2. 

29. "The Committee was hesitant to involve the court in the ordering of mediation of financial 
matters due to the increased danger that the mediator would be unable to protect the less financially 
sophisticated or dominant spouse from overreaching." Proposal, supra note 22. See also Sept. 17, 
1982 Minutes, at 3, in which the "Committee agreed that child custody and visitation would be the 
primary area of consideration, but did not exclude the possibility of utilizing mediation for financial 
matters." See also Jan. 21, 1983 Minutes, at 2, in which the Committee discussed mediator training 
and credentials. "In this regard the different skills required for mediating custody issues as opposed 
to financial issues were discussed. In connection with financial issues, the problem of full disclosure 
of assets was raised." See Mar. II, 1983 Minutes, at 2, which state "[t]he Committee returned to the 
issue of mediator qualifications. Familiar questions resurfaced as to whether different qualifications 
should apply to the mediation of financial matters as opposed to custody issues and whether the two 
areas can realistically be separated. Judge Phillips was inclined to confine mediation to issues of 
custody and visitation. . . . It was also suggested that if a person is mediating financial issues and a 
custody issue should arise, the person must be either qualified to mediate such an issue or must 
associate with a person so qualified." See also July 15, 1983 Minutes, at 2, in which: 

Judge Walton raised the issue of whether or not court-ordered mediation should be 
restricted to issues of custody and visitation. Judge Phillips noted the lack of experience 
with the whole area of mediation and observed that the proposal was not intended to pro
hibit parties from voluntarily seeking mediation of financial matters. Mr. Moline suggested 
the Committee comment express the Committee's general preference for mediation over 
litigation and also indicate the difficulties faced in determining qualifications for mediators 
of financial issues. 
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mediation could be best used in Kansas by establishing statutory guide
lines for court-ordered mediation of child custody disputes.3o The com
mittee members perceived many advantages to limiting legislation to this 
one area. By proposing guidelines for court-ordered mediation in cus
tody disputes, the Committee would be accomplishing its fundamental 
objective of encouraging mediation and creating alternatives to the ad
versarial model of resolving family disputes. 31 Also, child custody issues 
seemed particularly suited to the mediation model for several reasons. 

First, child custody disputes were seen to be the most damaging to 
the family. According to one judge "the damaging effects of custody liti
gation are uncertainty, painful psychological probing (e.g., "Who 40 you 
love more, Mommy or Daddy?"), and competitive parental bribery. The 
magnitUde of these effects is a direct function of the time it takes to con
clude the proceedings."32 However, a nonadversarial alternative to re
solve these disputes could provide the court with a more humane method 
of dealing with these conflicts. 33 

Second, the success of mandatory child custody mediation in Cali
fornia was encouraging. 34 For example, the San Francisco Superior 
Court system instituted mandatory mediation of custody and visitation 
issues in 1977. Before 1977, there were more than five contested hearings 
on child custody and visitation per day. However, in 1980 there were 
only five contested hearings for the entire year. Consequently, as a result 
of mandatory mediation, in "one year there were fewer hearings than 
there had been in a single day under the old system."35 The Committee 
members believed that because of the success rate in San Francisco, me
diation could help to alleviate crowded court dockets in many judicial 

30. At the FLAC meeting on March II, 1983, Committee member Professor Nancy G. Max
well distributed a proposal for court-ordered mediation and qualification for court-ordered 
mediators. This proposal became the preliminary basis for KAN. STAT. ANN. §§23-60l to -607. See 
Mar. 11, 1983 Minutes, at 2. Based on prior committee discussions, this preliminary draft was ex
panded by Matthew B. Lynch, the Kansas Judicial Council research associate assigned to FLAC, 
and presented to the Committee at the May 25, 1983 meeting of FLAC. See May 25, 1983 Minutes, 
at 2. This proposal limited court-ordered mediation to the area of child custody and visitation. 
After discussing the difficulties with qualifications for mediators of financial matters at the March 
11, 1983 and July 15, 1983 meetings, the Committee finally reached a consensus to limit the proposal 
to child custody and visitation at the July 15, 1983, meeting. 

31. See July 15, 1983 Minutes, at 2, supra note 28 (comment of Brian J. Moline). 
32. Neely, The Primary Caretaker Parent Rule: Child Custody and the Dynamics o/Greed, 3 

YALE L. & POL'y REV. 168, 176 (1984). 
33. At the January 21, 1983 meeting of FLAC, Committee member Dr. Paul Layboume, a 

child psychiatrist, "expressed the opinion that the court should have the authority to order media
tion where child custody is in dispute." Jan. 21, 1983 Minutes, at 2. Dr. Laybourne informed the 
Committee that, in his experience in working with children of divorce, mediation would be a better 
method of resolving child custody disputes in many cases. May 7, 1982 Minutes, at 1. 

34. "Judge Walton mentioned he had talked with a former classmate, now living in California, 
who stated mediation was beneficial and working well in her area .... " Mar. II, 1983 Minutes, at 
3. Also, there were discussions in the May 8, 1981 meeting of FLAC about mediation being used in 
Florida and New England. See May 8, 1981 Minutes, at 1. 

35. King, supra note 23, at 41. 
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districts in Kansas. 36 

Another reason the Committee decided to limit mediation legisla
tion to court-ordered child custody issues was the difficulty in regulating 
mediation of property issues. Not only was there a fear that overreach
ing and domination by a more financially sophisticated spouse could oc
cur, but it would be difficult to determine the adequate qualifications of a 
mediator in property issues.37 However, qualifications for child custody 
mediation had been established several years earlier in California.38 

Also, the committee believed that child custody issues could be handled 
effectively by behavioral scientists, who may not have the necessary skills 
to mediate financial matters. 

The Committee also decided that by using court-ordered mediation, 
two important issues could be handled by the judge-when to order me
diation and who was qualified to act as the mediator.39 The trial judge 
could order mediation in contested child custody issues, either at the re
quest of the parties or on the court's own motion, if the court believed 
mediation would be beneficial and mediation services were available.4O 

Also, there would be no need to set up a licensing board to determine and 
regulate the qualifications of mediators.41 Rather, the judges could ap
point mediators by referring to statutory guidelines that set out mediator 
qualifications. 

Finally, the Committee decided to limit mediation legislation to 
court-ordered mediation of child custody issues because the Committee 
hoped that experimenting with mediation in a limited subject area may 
help in drafting future legislation regulating mediation practices. If me
diation of child custody issues was successful, the state would be develop
ing a group of mediators whose skills could serve as guidelines for future 
legislation establishing statewide mediator competency guidelines. Also, 

36. "Mr. Johntz stated that one goal should be the entire elimination of child custody litiga
tion." Jan. 21, 1983 Minutes, at 2. 

37. See supra note 29 for a discussion of the difficulties in determining qualifications of 
mediators of financial matters. 

38. FLAC had proposed qualifications for mediators which were modeled after the California 
qualifications in CAL. CIV. CODE § 4607 (West Supp. 1985). These qualifications were eliminated by 
the Kansas legislature. See infra note 58. 

39. The comment to section 2 of the original proposal adopted by FLAC and the Kansas Judi
cial Council stated that this section "enables the court to determine when mediation will be ordered 
and the selection of mediators." Proposal. supra note 22, § 2 comment, at 2. 

40. At the March 11, 1983 FLAC meeting, the issue of mandatory mediation was discussed. 
"Mr. Moline advocated that mediation should be entirely voluntary and should only occur upon the 
agreement of both parties. Other Committee members favored the possibility of mandatory media
tion of child custody, especially in post-trial situations." Mar. 11, 1983 Minutes, at 2. The Commit
tee resolved this issue by allowing the judge to order mediation in contested child custody cases, 
based on the court's own motion or on the motion of the parties. Proposal. supra note 22, § 2. The 
parties are required to attend only the first two mediation sessions. KAN. STAT. ANN. § 23-604(a) 
(Supp. 1985). 

41. The comment to the qualification section of the original proposal adopted by FLAC and the 
Kansas Judicial Council stated that "[a]s an alternative to licensure of mediators by the State and the 
associated costs of such licensure, the Judicial Council proposes that the court serve the function of 
insuring that mediators are qualified individuals." Proposal. supra note 22, § 3 comment. at 3. 
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the Committee did not intend to limit, in any way, the private use of 
mediation.42 Consequently, the Committee members hoped that private 
mediators would begin to establish their own guidelines, practices and 
professional organizations, which would develop universally recognized 
professional standards for mediators dealing with all types of family 
disputes.43 

III. DEFINITION OF MEDIATION IN THE KANSAS STATUTE 

The first section, 23-601, defines the mediation process.44 This sec
tion was included by the drafters because of possible misunderstandings 
about the process of mediation.45 A definition at the beginning of the 
statutory provisions clarifies this process for judges, attorneys and parties 
who will be involved with court-ordered mediation. 

The definitional section emphasizes that it is the parties in mediation 
who are responsible for reaching a mutually acceptable agreement con
cerning custody or visitation. The mediator is neutral in the process, and 
aids "the parties in identifying the issues, reducing misunderstandings, 
clarifying priorities, exploring areas of compromise and finding points of 
agreement."46 The resulting agreement, however, must be "based on the 

42. "The proposal does not ... address the voluntary use of mediation." Proposal, supra note 
22. 

43. See July 15, 1983 Minutes, supra note 29 (comments of Judge Wayne H. Phillips and Brian 
J. Moline). 

44. The Kansas statute states: 
Mediation under this section is the process by which a neutral mediator appointed by the 
court assists the parties in reaching a mutually acceptable agreement as to issues of child 
custody and visitation. The role of the mediator is to aid the parties in identifying the 
issues, reducing misunderstandings, clarifying priorities, exploring areas of compromise 
and finding points of agreement. An agreement reached by the parties is to be based on the 
decisions of the parties and not the decisions of the mediator. 

KAN. STAT. ANN. § 23-601 (Supp. 1985). 
45. The definitional section was suggested by the chairman of FLAC, Judge Herbert W. Wal

ton, at the July 15, 1983 FLAC meeting. July 15, 1983 Minutes, at 2. On November 9, 1984, the 
FLAC members expanded the FLAC comment to "distinguish mediation from arbitration and con
ciliation .... " Nov. 9, 1984 Minutes, at 1. 

The drafters' comments on KAN. STAT. ANN. § 23-601, which was section 1 of the Proposal, 
are as follows: 

Section I defines the mediation process to avoid confusion with other forms of dispute 
resolution such as arbitration and conciliation. 

In arbitration, the parties agree to submit their dispute to a neutral arbitrator who is 
empowered to decide the issues involved. In conciliation, a conciliator will typically offer 
options for the parties to consider and will actually encourage the parties to adopt an 
option rather than to remain at an impasse. In mediation, the goal is to achieve a "mutu
ally acceptable agreement." Consequently, this section clarifies that the parties, not the 
mediator, are the decision-makers in mediation. It is the parties' responsibility to examine 
and decide the issues. While the mediator assists in the identification of the issues and the 
availability of alternatives, the mediator does not encourage the adoption of any particular 
option. 

Even if the parties cannot resolve all the issues through the mediation process, media
tion can reduce the number of litigated issues. Only those issues unresolved by the media
tion process need to be submitted to the court for determination. 

Proposal. supra note 22, § 1 comment, at 2. 
46. KAN. STAT. ANN. §23-601 (Supp. 1985). 
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decisions of the parties and not the decisions of the mediator."47 
Another educational purpose of this section is found in the Kansas 

Judicial Council comment.48 In the comment, the drafters recognized 
that mediation may not be successful in resolving all the issues concern
ing custody or visitation. However, if mediation can resolve at least 
some of those issues, it can reduce litigation time. Only those issues that 
remain in dispute need to be submitted to the court for resolution. Con
sequently, the lack of agreement on all issues does not mean mediation 
has failed, but, instead, it can be used to reduce the number of litigated 
issues.49 

IV. ApPOINTMENT OF THE MEDIATOR 

Subsection (a) of section 23-60250 sets out the parameters of the 
court's authority to appoint a mediator.51 The court has the discretion to 
order mediation of any issue that is contested in child custody or visita
tion cases. Not only can the court order mediation based on the court's 
own motion, but the parties can also file a motion requesting court-or
dered mediation. 

Because the court may order mediation of "any contested issue of 
child custody or visitation at any time,"52 mediation can be used in any 
case that involves custody or visitation. This includes actions for di
vorce, separate maintenance, annulments, interim or interlocutory cus
tody orders in divorce, motions to modify custody following the divorce, 
custody disputes between parents of children born out of wedlock, pater
nity suits in which custody or visitation is requested and requests for 
visitation by grandparents and stepparents. 53 

This broad application54 of the mediation statute was intentional on 

47. [d. 
48. "The comment was expanded. . . to note that even if mediation does not resolve alI issues 

it can reduce the number of issues requiring resolution by the court." Nov. 9, 1984 Minutes, at 1; see 
also text of Proposal, supra note 45, comment. 

49. For example, a mother and father may reach a mediated agreement concerning who will be 
the primary custodial parent, but may be unable to agree to a specific summer visitation schedule. 
This one issue, summer visitation, could be referred to the court for a hearing, and resolved by the 
judge. 

50. KAN. STAT. ANN. § 23-602(a) (Supp. 1985) states "[t]he court may order mediation of any 
contested issue of child custody or visitation at any time, upon the motion of a party or on the 
court's own motion." 

51. "The Judicial Council views the proposal for child custody mediation as a logical extension 
of the court's authority to order counseling with regard to child custody and visitation under K.S.A. 
60-1617." Propasal, supra note 22. 

52. KAN. STAT. ANN. § 23-602(a) (Supp. 1985). 
53. KAN. STAT. ANN. § 38-129 (Supp. 1985) recognizes visitation rights of grandparents of a 

minor child. Also, KAN. STAT. ANN. § 60-1616 (1983) recognizes visitation rights of grandparents 
and stepparents in actions for divorce or separate maintenance. 

54. The drafters did not discuss or contemplate the use of mediation in requests for writs of 
habeas corpus, juvenile court proceedings or adoption cases. Because alI of these cases involve the 
question of custody of the child, mediation may be ordered. However, in ordering mediation in 
habeas corpus cases, the court should carefulIy balance the purpose of habeas corpus, to provide an 
immediate remedy for unlawful restraint, with the possible benefits of mediation resolving the dis-
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the part of the drafters, because successful mediation was perceived as a 
better alternative to litigation for the children involved in custody dis
putes. Consequently, for the benefit of the children, all custody and visi
tation disputes should have court-ordered mediation available as an 
alternative to the adversarial process, regardless of the marital status of 
the parties. 55 

V. QUALIFICATIONS OF THE MEDIATOR 

In lieu of setting up a state licensing board to determine the compe
tence of mediators, FLAC decided to set out qualification guidelines for 
the court to follow in appointing mediators. 56 Under this procedure, it is 
the judge's obligation to determine whether a mediator is qualified before 
appointing that person to mediate a child custody dispute. 

Subsection (b) of 23-60257 sets out four criteria58 the court should 
consider in appointing the mediator. The first factor is whether the par-

pute, which may result in several mediation sessions and delay. For a discussion of the use of media
tion in juvenile court and adoption proceedings, see Mayer, Conflict Resolution in Child Protection 
and Adoption, 7 MEDIATION Q. 69 (1985); Phear, Parent-Child Mediation: Four States, Four Mod
els. 7 MEDIATION Q. 35 (1985); and Shaw, Parent-Child Mediation: A Challenge and a Promise, 7 
MEDIATION Q. 23 (1985). 

55. The drafters' comment to this section emphasizes that mediation is available to parties in a 
custody dispute, regardless of marital status. 

Section 2 enables the court to determine when mediation will be ordered and the selec
tion of mediators. This act applies to any custody or visitation dispute, regardless of 
whether the parties are married. If the parties are or have been married, mediation may be 
ordered prior to or subsequent to an alteration of the parties' marital status. 

Proposal. supra note 22, § 2 comment, at 2. 
See also Oct. 19, 1985 Minutes, at 2 in which the Committee "agreed the section should be 

amended to cover out-of-wedlock situations." [d., and Nov. 9, 1984 Minutes, at I, in which the 
"comment was enlarged to clarify that mediation could be ordered regardless of whether or not the 
parties are or have been married." [d. 

When the Proposal was converted to bill form by the Revisor of Statutes Office and introduced 
as S. 33 during the 1985 legislative session, the bill stated that the court could order mediation "[i]n 
any action for divorce, separate maintenance or annulment." This language would not have allowed 
the mediation of custody disputes of parents of children born out of wedlock, which was contrary to 
the drafters' intent. This new restrictive language was added by the Revisor of Statutes Office under 
the misunderstanding that the mediation bill would apply only to cases under Article 16 of Chapter 
60 -Divorce and Maintenance. The legislature was informed of this misunderstanding and, because 
the legislature agreed with the drafters that mediation should apply to all cases of child custody and 
visitation, this restrictive language was deleted. See S. 33 (Kan. Leg. Sess. 1985) as amended by the 
House and Senate Judiciary Committee. 

56. See supra notes 39-41 and accompanying text. 
57. KAN. STAT. ANN. § 23-602(b) (Supp. 1985) states: 

(b) If the court orders mediation under subsection (a), the court shall appoint a medi
ator, taking into consideration the following: 

(1) An agreement by the parties to have a specific mediator appointed by the court; 
(2) the nature and extent of any relationships the mediator may have with the parties 

and any personal, financial or other interests the mediator may have which could result in 
bias or a conflict of interest; 

(3) the mediator'S knowledge of (A) the Kansas judicial system and the procedure 
used in domestic relations cases, (B) other resources in the community to which parties can 
be referred for assistance, (C) child development, (D) clinical issues relating to children, 
(E) the effects of divorce on children and (F) the psychology of families; and 

(4) the mediator's training and experience in the process and techniques of mediation. 
58. The original proposal for mediator qualifications was more restrictive than the qualifica

tions enacted by the legislature. The original proposal drafted by FLAC was modeled after a statute 
that set out mediator qualifications in California. See CAL. CIV. CODE § 4607 (West. Supp. 1985). 
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ties have agreed that a specific mediator be appointed by the court. 59 The 
court is not bound by this agreement and it is within the court's discre
tion to appoint a different mediator. In exercising this discretion, the 
court should consider whether the mediator selected by the parties has 
training and experience in mediation, and meets the other criteria under 
subsection (b). 

The second factor the court should consider in appointing a media
tor is "the nature and extent of any relationships the mediator may have 
with the parties and any personal, financial or other interests the media
tor may have which could result in bias or a conflict of interest."60 In 
applying this criterion, the court should avoid appointing a mediator 
who previously has acted as a therapist, counselor or attorney for either 
party.6l Because the process of mediation requires an impartial media-

Under the more restrictive FLAC proposal, not only was the court to consider the factors listed 
under subsection (b)(2),(3) and (4), but the mediator was required to have: 

at least two years experience (1) as an attorney handling domestic relations cases, such as 
divorce, annulment, separate maintenance and child custody or (2) as a counselor or psy
chotherapist handling marriage and family relationships. In addition, a person under sub
part (2) of this subsection shall either be a physician specializing in psychiatry or have a 
master's degree in psychology, social work, counseling or other behavioral science substan
tially related to marriage and family interpersonal relationships. 

Proposal, supra note 22, § 2, at 2. 
This proposed language was deleted by the House Committee on Judiciary because it was per

ceived as being too restrictive and not sufficiently relevant to determining mediator qualifications. 
Several people testified before the House Committee on judiciary because they believed that requir
ing a mediator to have a master's degree in the behavioral sciences would substantially restrict the 
use of mediation in smaller communities. Also, there was concern that individuals who had been 
trained to be mediators by reputable organizations and who had experience in mediation but who did 
not have master's degrees were excluded from being court-appointed mediators. Finally, there was 
concern that attorneys trained to be advocates and behavioral scientists trained to treat psychologi
cal problems were not trained to mediate disputes. Neither of these professions specifically deals 
with the role of the mediator, who neither represents clients nor treats patients, but rather remains 
neutral and facilitates communications between the parties. Minutes of the House Committee on 
Judiciary 2 (Mar. 18, 1985, afternoon session)(statements of Rep. Aylward, Penny Geis, Dr. Charles . 
Kunce, Judge White, Miguel L. Acosta). Consequently, the House Committee on Judiciary deleted 
this more restrictive language. Minutes of the House Committee on Judiciary 2, 3 (Mar. 19, 1985, 
afternoon session). 

59. This factor was not in the original FLAC proposal, but was added by the Conference Com
mittee, as a compromise between the House and Senate version of the bill. The House Committee on 
judiciary had added language that stated "the mediator shall be a person agreed upon by the par
ties." Minutes of the House Committee on Judiciary 3 (Mar. 19, 1985, afternoon ses
sion)(attachment 6). The Senate members of the Conference Committee did not agree to this 
amendment because they believed the court should not be required to appoint any person, regardless 
of qualifications, to be the mediator merely because the parties agreed to the appointment. As a 
compromise, the Conference Committee decided the court could consider an agreement by the par
ties that a particular person be appointed as the mediator, but the court was not required to appoint 
that person as the mediator if the court believed the person was unqualified. Telephone interviews 
with Sen. Robert Frey, Chairman, Senate Committee on Judiciary and Sen. Nancy Parrish, members 
of the Conference Committee on S. 33 (Apr. 13, 1985); see also Conference Comm. Report, 1985 
Kansas Journal of the House 977 (Apr. 13, 1985). 

60. KAN. STAT. ANN. § 23-602 (b)(2) (Supp. 1985). 
61. The American Bar Association Standards of Practice for Lawyer Mediators in Family Dis

putes prohibit an attorney from acting as a mediator if the attorney has represented either party in 
the past. "In the event the mediator has represented [as an attorney] one of the parties beforehand, 
the mediator shall not undertake the mediation." A.B.A. STANDARDS OF PRACTICE FOR LAWYER 
MEDIATORS IN FAMILY DISPUTES Standard III § B. [hereinafter cited as ABA MEDIATOR PRAC
TICE STANDARDS]. The comments to the ABA Mediator Practice Standards are presently in the 
second draft and, as yet, have not been adopted by the ABA. Telephone interview with Thomas 
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tor, the mediator should not have prior significant business or personal 
contacts with the parties. For example, if the court were to appoint a 
mediator who has acted as the tax attorney for the husband's company, 
the wife may perceive this mediator as being biased toward the husband's 
interests. As a result, the court should avoid appointing a mediator who 
has had a professional or personal relationship with either of the parties 
in the past. This does not mean, however, that the court cannot appoint 
a person who has successfully mediated prior disputes between the par
ties. 62 In this situation, the mediator previously acted in an impartial 
capacity and the court should not hesitate to continue the past mediation 
relationship, particularly if the parties request the appointment of this 
particular mediator. 

The third criterion for appointing a mediator requires the court to 
assess the knowledge of the mediator in six areas.63 These six factors 
require the mediator to have a blend of knowledge of legal procedure, 
community resources and behavioral sciences. The first factor states that 
the mediator should know about the Kansas judicial system and the pro
cedure used in domestic relations cases. This information helps the par
ties understand what will happen to their case if an agreement is reached. 

Bishop, member of the comment drafting committee of the task force on mediation of the ABA 
Family Law Section (Sept. 18, 1985) [hereinafter referred to as the ABA task force]. These com
ments state that the ABA task force members unanimously agreed that an attorney mediator is 
prohibited from mediating a dispute if that person has acted as an attorney for one of parties in the 
past. However, the ABA task force members did not prohibit an attorney from acting as a mediator 
if the attorney had represented both parties in the past. In this situation, the ABA task force advised 
caution. 

[I]t may be improper for an attorney-mediator to mediate for a couple even if the mediator 
has represented both of the participants previously in a joint activity. It is the shift in roles, 
and in relationship to the process, which might be inappropriate. For example, if the medi
ator had previously represented the participants in the purchase of a business, it is entirely 
likely that in the process of representation the attorney advised the clients and negotiated 
for them with the seller. In the process, the lawyer protected them; the lawyer imparted 
knowledge to them; the lawyer steered them through unfamiliar waters to a successful 
purchase. In this capacity, the lawyer must certainly have been viewed as superior in 
knowledge and, perhaps, in acumen. The lawyer was a leader. In mediation, however, it is 
the participants who should lead; the mediator should nudge, and then only when such 
intervention is mandated by considerations of process fairness. The question presented, 
therefore, is whether the participants who have previously retained the mediator in this 
more assertive leadership role will be able to assume the major responsibility for their 
negotiation in which their previous advocate must now take a subordinate role in the pro
cess. 

While the task force members concluded that this risk did not warrant an absolute 
prohibition where the mediator has represented both participants in the past, the members 
were concerned that the attorney-mediator consider and discuss the difference in roles with 
the participants and that the attorney-mediator not proceed unless it is clear to the partici
pants and mediator that each fully understands his and her responsibilities in the mediation 
process, and appreciates the difference in role between the process of representation, being 
represented, and mediation. 

ABA TASK FORCE, HANDBOOK 2ND DRAFf at 38-39 (Commentary on Standard III, Sept. 11, 1985) 
[hereinafter cited as ABA Commentary]. 

62. Subsection (d) ofKAN. STAT. ANN. § 23-603 specifically authorizes a mediator to mediate 
subsequent disputes between the parties. 

63. These six factors were modeled after the mandatory mediation statute in California, CAL. 
CIv. CODE § 4607 (West Supp. 1985). 
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Also, the mediator should know the kind of information the court would 
request to support the agreement. Finally, the mediator should have an 
understanding of what the court's procedure will be if no agreement is 
reached. All of these factors are important to successful mediation, par
ticularly since the mediated agreement ultimately must be presented to 
the court and some involvement with the judicial system is unavoidable. 

Second, the mediator should know of other resources in the commu
nity where the parties can be referred for assistance. This knowledge is 
important if the parties or their children need special assistance, which 
becomes apparent through the mediation. For example, if one of the 
children is suffering from emotional distress, it may be appropriate for 
the mediator to refer the child for counseling. Also, the mediator's 
knowledge of low income assistance or other programs may create more 
options for the parties in working out their custody arrangements. 

The last four factors state that the court should take into considera
tion the mediator's knowledge of child development, clinical issues relat
ing to children, the effects of divorce on children and the psychology of 
families. These factors are important in helping the parties reach an 
agreement that is psychologically in the best interests of the child. For 
example, a mediator should be aware of research that shows children of 
divorce cope better with the stress of the divorce if they maintain their 
predivorce activities. Consequently, the parents should discuss keeping 
the child in the same school, neighborhood, religion and extracurricular 
activities. Children also adjust better to the divorce if they have contin
ued contact with both parents, making joint custody an important con
sideration for the parents.64 Mediators should also be aware that many 
of the short-term behavioral problems children exhibit after they have 
visited one parent are a normal reaction to the child's change of routine 
and these "acting-out" periods are not a result of a parent's lack of con
trol during the visit. 65 All of this information can be helpful to the par
ties in reducing misunderstandings and achieving a workable agreement 
for the child's custody. This knowledge also is essential if the mediator is 
to perform his or her duty under section 23-603 (a)(8), which is to "en
sure that the parties consider fully the best interests of the children and 
that the parties understand the consequences of any decision they reach 
concerning the children. "66 

64. J. WALLERSTEIN & J. KELLY, supra note 13. 
65. Comments by C. Roeder-Esser, clinical social worker at Johnson County Mental Health 

and coordinator of the Johnson County Divorce Workshop, at the Family Law Seminar sponsored 
by the Family Law Committee of the Johnson County Bar Association at Overland Park, Kan. 
(Sept. 20, 1984). 

66. KAN. STAT. ANN. § 23-603 (a)(8) (Supp. 1985). 
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VI. DUTIES OF THE MEDIATOR 

A. Informing the Parties of the Mediation Process 

1. Costs 

217 

Subsection (a) of 23-60367 requires the mediator to inform the par
ties about the mediation process and sets out the framework of the medi
ation sessions.68 Under subsection (a)(I), the mediator must inform the 
parties of the costs of the mediation.69 The drafters believed that the 
parties should know before the mediation session begins what the fee will 
be for the mediator's services. Although the court has the authority 
under section 23-607 to require either or both parties to pay the costs of 
mediation, generally the parties mediate the question of who will be re
sponsible for the fees. 70 A common mediation technique is having both 
parties assume some responsibility for the fee, so that both parties feel 
they have an investment in the process. Even though there may not be 
any fees involved because the court-appointed mediator is a court serv
ices officer, many mediators believe at least a minimal fee should be 
charged to give the parties a feeling of investing in the mediation 
process.71 

2. Describing the Mediation Process 

The second and third duties of the mediator are advising the parties 

67. KAN. STAT. ANN. § 23-603(a) states: 
(a) A mediator appointed under K.S.A. 1985 Supp. 23-602 shall: 

(1) Inform the parties of the costs of mediation; 
(2) advise the parties that the mediator does not represent either or both of the parties; 
(3) define and describe the process of mediation to the parties; 
(4) disclose the nature and extent of any relationships with the parties and any per-

sonal, financial or other interests which could result in bias or a conflict of interest; 
(5) advise each of the parties to obtain independent legal advice; 
(6) allow only the parties to attend the mediation sessions; 
(7) disclose to the parties' attorneys any factual documentation revealed during the 

mediation if at the end of the mediation process the disclosure is agreed to by the parties; 
(8) ensure that the parties consider fully the best interests of the children and that the 

parties understand the consequences of any decision they reach concerning the children; 
and 

(9) inform the parties of the extent to which information obtained from and about the 
participants through the mediation process is not privileged and may be subject to 
disclosure. 
68. The Kansas Judicial Council comment to subsection (a) of KAN. STAT. ANN. § 23-603 

states that this language: 
enumerates those duties of the mediator which the Judicial Council perceives to be essen
tial for the proper functioning of the mediation process. In addition to promoting the 
parties' understanding of the process, the costs involved, and the advisability of independ
ent legal advice, the section stresses to both the mediator and the parties that the mediator 
is not acting in a representative capacity. 

Proposal, supra note 22, § 4, at 4. 
69. The ABA Mediator Practice Standards state the "mediator shaH explain the fees for media

tion. It is inappropriate for a mediator to charge a contingency fee or to base the fee on the outcome 
of the mediation." ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at Standard I § F. 

70. Telephone interview with Emily Kofron, attorney and mediator, Topeka, Kan. (Oct. 3, 
1984). 

71. See Oct. 19, 1984 Minutes (comments of Bernard J. Dunn, attorney and mediator). 
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that the mediator does not represent either or both of them and also 
describing the mediation process. These provisions were necessary so the 
parties understand the mediator is acting in an impartial capacity and is 
not a representative or advocate of the parties. This is particularly im
portant if the mediator has a law degree. If the parties are not told other
wise, they may believe they are receiving legal services as clients of the 
attorney. The mediator should be certain clients understand that rather 
than acting as an advocate for either or both of the clients' interests or 
taking charge of the legal issues in the dispute, the mediator must remain 
impartial because it is the parties who are responsible for resolving the 
issues. If the parties view the mediator as an attorney or therapist, they 
may give more weight to the mediator's suggested options. However, if 
the parties understand the mediation process, they will realize that sug
gestions by the mediator are given no independent or significant weight 
and the parties should feel free to adopt their own options. 72 

3. Disclosure of Prior Relationships 

The fourth duty of the mediator is disclosing "the nature and extent 
of any relationships with the parties and any personal, financial or other 
interests which would result in bias or a conflict of interest."73 As stated 
earlier, a mediator should not mediate between parties where the media
tor may have assisted the parties in some other professional role.74 Any 
prior relationships between the mediator and either or both of the parties 
must be fully discussed so that the mediator can assess whether the neu
trality of the mediator is being compromised. 

4. Independent Legal Advice 

Another duty of the mediator is informing the parties that they 
should obtain independent legal advice.75 Because the parties are not 
receiving legal representation from the mediator, the parties must be told 
that they should obtain independent legal advice to protect their legal 
interests throughout the mediation process. The parties should not be 
bargaining on, or agreeing to, a custody arrangement if they are doing so 
without the knowledge of the legal parameters of their case. Although 
an attorney-mediator could provide the parties with this legal knowl-

72. The ABA Mediator Practice Standards require the attorney-mediator to inform the parties 
that "the mediator's views are to be given no independent weight or credence." ABA MEDIATOR 
PRACTICE STANDARDS, supra note 61, at Standard I § C. See also ABA Commentary on Standard I 
§ C, supra note 61, at 12-14. 

73. KAN. STAT. ANN. § 23-603(a)(4) (Supp. 1985). 
74. See supra notes 60-62 and accompanying text. 
75. The ABA Mediator Practice Standards also require the attorney-mediator to advise the 

parties to obtain independent legal advice. See ABA MEDIATOR PRACTICE STANDARDS, supra note 
61, at Standard I § G; Standard IV § C, and Standard VI §§ A, D. 
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edge76 there is the danger that the parties may not perceive the mediator 
as impartial, particularly if the advice favors one party's position. Conse
quently, the parties should receive legal advice from an independent at
torney whose duty is protecting the best interests of the client. In 
addition, if the mediator is a non-attorney, the mediator would be per
ceived as practicing law if the mediator assessed the legal ramifications of 
the parties' case. Because of these considerations, the parties must be 
informed of the necessity of obtaining independent legal advice during 
the mediation process. 

Also, it is important to have legal advice throughout the mediation 
process rather than waiting until the parties have reached an agreement, 
which then is presented to their attorneys for review. If the attorneys 
believe the client has entered into an agreement that is not in the client's 
best interests, the entire mediation process has been a wasted effort.77 As 
a result, parties should be warned to get legal advice during the media
tion process to prevent the parties from becoming committed to an agree
ment the attorney believes is undesirable. 

5. Only the Parties Can Attend Mediation Sessions 

In order to preserve the confidentiality of the mediation session, the 
mediator must allow only the parties to attend the sessions. This prohi
bition extends even to the parties' attorneys.78 However, the mediator 
may consult and meet with other' persons if the parties agree.79 

76. Under the ABA Mediator Practice Standards, an attorney-mediator "may define the legal 
issues, but shall not direct the decision of the mediation participants based upon the mediator's 
interpretation of the law as applied to the facts of the situation." ABA MEDIATOR PRACTICE STAN
DARDS, supra note 61, at Standard IV § C. The FLAC members deleted this language and added 
language that stated the "mediator shall advise the participants together as to the mediator's best 
opinion of what a court would do with their case if required to review it. The opinion should be 
revised if warranted by the facts that come out in the course of mediation." FLAC added this 
language because the members believed the benefit of having an attorney mediate the dispute is the 
legal expertise the attorney brings to the mediation. Consequently, the attorney-mediator should use 
this expertise in helping the parties reach the agreement. See KANSAS STANDARDS OF PRACTICE 
FOR LAWYER MEDIATORS IN FAMILY DISPUTES [hereinafter referred to as the KAN. MEDIATOR 
PRACTICE STANDARDS], Standard V § C, and accompanying comment of the Kansas Judicial Coun
cil [hereinafter referred to as comment]. The Alternative Dispute Resolution Committee (ADR 
Committee) of the Kansas Bar Association does not agree with the FLAC proposal that requires 
attorney-mediators to give their best opinion on what a court would do with the parties' case. Con
sequently it is possible that the Kansas Judicial Council, which is presently studying the Kansas 
Mediation Practice Standards, may not recommend the adoption of the FLAC lanaguage. See letter 
from Stewart L. Entz, Chairman of the ADR Committee of the Kansas Bar Association to the 
Kansas Judicial Council (Dec. 9, 1985). (Letter on file in the Washburn Law Journal Office). If 
approved by the Judicial Council, the Kan. Mediator Standards will be presented to the Kansas 
Supreme Court for approval and incorporated into the Rules of the Kansas Supreme Court. 

77. See ABA Commentary on Standard IV, supra note 61, at 58-60. 
78. The attorneys are not permitted to attend the mediation sessions because the mediation 

process requires that the parties do their own negotiating. However, parties are free to consult with 
their attorney at any time throughout the mediation process. See Nov. 9, 1984 Minutes, at 2. 

79. KAN. STAT. ANN. § 23-603(b) (Supp. 1985). See infra notes 94-100 and accompanying text 
for a discussion about the mediator meeting with third parties. 
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6. Disclosure of Factual Documentation 

If the parties agree at the end of the mediation sessions to disclose to 
their attorneys the factual documentation revealed during the mediation, 
the mediator has a duty to supply this information to the attorneys. 80 
This duty was added because an attorney reviewing any agreement 
reached by the parties would need to know the rationale of the parties in 
reaching the agreement. Any factual documentation would be helpful in 
supporting the parties' decision making process that resulted in the 
agreement.8! However, only the parties can agree that this information 
should be provided to the attorneys.82 Without this agreement, the medi
ator cannot be forced to reveal this factual documentation. 

7. Protect the Best Interest of the Children 

The mediator has a duty to "ensure that the parties consider fully 
the best interest of the children and that the parties understand the con
sequences of any decisions they reach concerning the children."83 This 
section requires the mediator to be aware that reaching an agreement is 
not the only goal of mediation. In addition, the mediator has an ethical 
obligation to require the parties to consider the best interests of the 
child.84 For example, studies show that severing the parental contact of 
one parent has damaging psychological effects on children, even if the 
residential parent is doing an excellent job raising the children. Any 
agreement that substantially eliminates contacts between the children 
and a parent would not be in the best interests of the child. 85 

In fulfilling the obligation of protecting the best interests of the 
child, the mediator must try to assess with the parties the needs of the 
children and use these needs as a basis for testing the appropriateness of 
any options discussed in mediation. The mediator also can meet with the 
children to determine their concerns and needs under subsection (b) of 
this section. 86 

80. This provision is found in the ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at 
Standard VI § C. The members of FLAC decided to include this language in the court-ordered 
mediation statute because FLAC found this ABA Standard to be desirable. Nov. 9, 1984 Minutes, at 
2. However, under the ABA Standard, the mediator is required to obtain an agreement from the 
parties that the attorneys may review factual documentation provided by the participants during 
mediation. FLAC did not require the mediator to obtain this agreement, but rather, allowed the 
parties to decide whether they would agree to release the factual documentation. 

8!. See ABA Commentary on Standard VI § C, supra note 61, at 61-62. 
82. This position differs from the ABA Mediator Practice Standard IV § C. See supra note 80. 
83. KAN. STAT. ANN. § 23-603 (a)(8) (Supp. 1985). This language appears in the ABA MEDI

ATOR PRACTICE STANDARDS, supra note 61, at Standard III § D. 
84. See ABA Commentary on Standard III, supra note 61, at 42-43. 
85. "Although children who did well did so within the context of the mother-child relationship, 

their adjustment remained conditional on their not feeling rejected by the noncustodial father. The 
children who felt rejected by the father were burdened in their psychological functioning despite the 
presence of a good mother." J. WALLERSTEIN & J. KELLY, supra note 13, at 218. 

86. KAN. STAT. ANN. § 23-603(b) (Supp. 1985). See infra notes 94-98 and accompanying text 
for a discussion about the mediator meeting with the children. 
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8. Inform Parties of Limitations of Confidentiality 

The mediator must "inform the parties of the extent to which infor
mation obtained from and about the participants through the mediation 
process is not privileged and may be subject to disclosure."87 In fulfilling 
this duty, the mediator should inform the parties that there are three 
specific exceptions to the confidentiality of court-ordered mediation. 88 
The first exception is information of child abuse. If the mediator learns 
about child abuse during mediation, the mediator is required to report 
the abuse under the Child Abuse Reporting Act. 89 Also, the commission 
of a crime during the mediation session or the express intent to commit a 
crime in the future is not confidential. 

In addition, the mediator should inform the parties that even though 
the mediation sessions are confidential, the parties may discover informa
tion during the sessions that can be used by the parties against each other 
in litigation. Information that can be discovered through independent 
means may be admissible in court even though the information is first 
learned in mediation. For example, a party may admit in mediation that 
he or she has a homosexual lover. If mediation is unsuccessful and the 
case goes to trial, that party could be called as a witness and asked ques
tions about the homosexuality.90 If the court perceives these questions to 
be relevant, the party will be required to answer, even though this infor
mation was revealed initially in mediation.91 Because of this lack of con
fidentiality involving information that can be obtained by other means, 
some parties may abuse mediation by using it to discover information 
from the other party, solely for the purpose of using this information in 
litigation. Parties should be warned of this possibility. 

Another limitation of confidentiality is the mediator's inability to 
prevent third parties from disclosing information obtained during the 
mediation session.92 For example, if the parties agree in mediation to 
hire a psychologist to evaluate the children, the mediator cannot bind the 
psychologist to the agreement between the mediator and the parties that 
the information obtained during mediation is confidential. Rather, the 
parties may have to look to other privileges that cover' the confidentiality 

87. KAN. STAT. ANN. § 23-603 (a)(9) (Supp. 1985). 
88. KAN. STAT. ANN. § 23-606 (a) (Supp. 1985). See infra notes 134-56 and accompanying 

text for a discussion of the limits of confidentiality. 
89. KAN. STAT. ANN. § 38-1522 (Supp. 1985). 
90. See infra note 147 for a discussion of the use of the independent evidence exception during 

trial. 
91. For example, under Rule 408 of the Federal Rules of Evidence, offers of compromise are 

not admissible. However, "[t]his rule does not require the exclusion of any evidence otherwise dis
coverable merely because it is presented in the course of compromise negotiations." FED. R. EVID. 
408. See infra notes 141-45, 147 and accompanying text for discussion of confidentiality. 

92. The ABA Mediator Practice Standards require the mediator to "inform the participants of 
the mediator's inability to bind third parties to an agreement not to disclose information furnished 
during the mediation .... " ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at Standard 
II § C. 
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between the psychologist and the parties.93 

B. Meeting with Third Parties 

Subsection (b) of 23-60394 provides that the mediator 1) may meet 
with the children of any party; and 2) with the consent of the parties, 
may meet with other persons. 

1. Meeting with the Children of the Parties 

The mediator does not need the consent of the parties to meet with 
any of the children of the parties. The drafters included this provision 
because the mediator has an independent duty to protect the best inter
ests of the children.95 In order for the mediator to fulfill this obligation, 
it may be necessary for the mediator to meet with children to assess their 
needs.96 

Not only may the mediator meet with a child who is the subject of 
the custody dispute, but the mediator may meet with any children of one 
of the parties. This would include stepbrothers or stepsisters of the child 
or adult brothers and sisters. The drafters believed meeting with other 
children whose custody was not in dispute may provide the mediator 
with more information about the best interest of the child whose custody 
is disputed.97 The mediator may need to know the type of relationships 
the disputed child has with the other children and how the custody ar-

93. Some of these other privileges include the physician-patient privilege KAN. STAT. ANN. 
§ 60-427 (1983); lawyer-client privilege KAN. STAT. ANN. § 60-426 (1983); marital privilege KAN. 
STAT. ANN. §§ 60-423, 428 (1983); penitential communication privilege KAN. STAT. ANN. § 60-429 
(1983); psychologist-client privilege KAN. STAT. ANN. § 74-532 (1980); and social worker-client 
privilege KAN. STAT. ANN. § 75-5360 (1984). 

94. "[T]he mediator may meet with the children of any party and, with the consent of the 
parties, may meet with other persons." KAN. STAT. ANN. § 23-603(b) (Supp. 1985). 

95. See KAN. STAT. ANN. § 23-603(a)(8) (Supp. 1985). 
96. In meeting with children, the mediator should avoid asking the child which parent the child 

prefers to live with. Asking a child for a preference forces the child to take sides and creates guilt 
and loyalty conflicts in the child. Also, the mediator may consider interviewing the children sepa
rately because each child experiences divorce differently. For a discussion of interview techniques 
with children of mediation parties, see F. BIENENFELD, supra note 4, at 57-62. Also, one study of 
children of divorce found that children who express a preference for a custodial parent may not have 
reached that decision rationally. This study discovered that: 

children below adolescence are not reliable judges of their own best interests and that their 
attitudes at the time of the divorce crisis may be very much at odds with their usual feel
ings and inclinations. . . . The long-lasting anger of children in the nine to twelve-year
old group at the parent whom they held responsible for the divorce; the eagerness of these 
youngsters to be co-opted into the parental battling; their willingness to take sides, often 
against a parent to whom they had been tenderly attached during the intact marriage; and 
the intense, compassionate, caretaking relations which led these youngsters to attempt to 
rescue a distressed parent often to their own detriment have led us to rethink our expecta
tions of these children. 

J. WALLERSTEIN & J. KELLY, supra note 13, at 314 (emphasis added). 
97. The drafters' comment on the mediator'S duty concerning the best interests of the children 

and the mediator's right to meet with the children states: 
Subpart (9) of subsection (a) imposes upon the mediator the duty to ensure that the parties 
take into consideration the best interests of the children. To facilitate the performance of 
this duty, subsection (b) allows the mediator to meet with the children of any party, includ
ing children whose custody or visitation is not in dispute. This provision was added be-
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rangements may affect the concerns of the other children.98 Therefore, 
the mediator was allowed to meet with any children of one of the parties. 

2. Meeting with Other Third Parties 

With the consent of the parties, the mediator may meet with other 
persons. This provision was added for several reasons.99 First, meeting 
with the children's grandparents, stepparents, child care providers, 
teachers or others involved in the child's life may give the mediator more 
information concerning the best interests of the child. Also, meeting 
with therapists, physicians, the parties' attorneys or other professionals 
may alert the parties and the mediator to special considerations in mak
ing a custody agreement. Finally, once the agreement is reached it may 
be important to, meet with, and explain the agreement to, persons who 
may sabotage the agreement if these parties do not know the rationale 
behind the agreement. lOO 

C. Reaching an Agreement WI 

Once the parties have reached an agreement, the mediator is re
quired to "make a written summary of any understanding102 reached by 
the parties."103 The drafters required the mediator to make this written 
summary of the parties' understanding so the parties could see, in writ
ing, the basic terms of their agreement. 104 Next, the mediator must pro-

cause the mediator may need to interview children whose custody is not in dispute in order 
to understand the best interest of a child whose custody is disputed. 

Proposal, supra note 22, § 4 comment, at 5. 
98. For example, Florence Bienenfeld discusses a case she mediated in which the child left the 

mother's home to go live with her adult half-sister, who was the daughter by a previous marriage of 
the father. Consequently, meeting with the adult half-sister was essential to working out a custody 
arrangement between the parents. F. BIENENFELD, supra note 4, at 110-24. 

99. For a discussion of meeting with third parties, see Oct. 19, 1984 Minutes, at 2, 3 and Nov. 
9, 1984 Minutes, at 2. 

100. See F. BIENENFELD, supra note 4, at 28. 
101. The mediator shall make a written summary of any understanding reached by the 

parties. A copy of the summary shall be provided to the parties and their attorneys, if any. 
The mediator shall advise each party in writing to obtain legal assistance in drafting any 
agreement or for reviewing any agreement drafted by the other party. Any understanding 
reached by the parties as a result of mediation shall not be binding upon the parties nor 
admissible in court until it is reduced to writing, signed by the parties and their attorneys, 
if any, and approved by the court. If the parties are not represented by attorneys, the 
mediator shall provide to the court the written summary of any understanding signed by 
the parties, which, if approved by the court, shall be incorporated in the order of the court. 

KAN. STAT. ANN. § 23-603(c) (Supp. 1985). 
102. The language "summary of any understanding reached by the parties" was used specifically 

to avoid the term "agreement." Because the drafters believed an "agreement" may be interpreted to 
mean a legally binding document, the drafters preferred to use the language "summary of under
standing." "Subsection (c) directs the mediator to prepare a written summary of any understanding 
reached by the parties .... However, it is not the mediator's role to draft an agreement." Propo
sal, supra note 22, § 4 comment, at 5. 

103. KAN. STAT. ANN. § 23-603(c) (Supp. 1985). 
104. The original proposal by the Kansas Judicial Council had required the written summary of 

the parties' understanding to be signed by the parties. Proposal, supra note 22, § 4, at 4. However, 
the Judiciary Committee of the House of Representatives was concerned about the parties creating a 
binding contract without the advice of counsel. See infra notes 111-13 and accompanying text. 
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vide a copy of this summary to the parties and their attorneys. This 
requirement was added by the legislature so the parties and their attor
neys could use the summary as a basis for drafting a formal 
agreement. lOS 

The mediator is also required to inform the parties, in writing, to 
obtain legal assistance in drafting a formal agreement or in reviewing any 
agreement drafted by the other party's attorney.l06 The drafters in
cluded this provision because the parties should not enter into an agree
ment without the advice of an attorney concerning the legal ramifications 
of the terms of the agreement.107 Also, the drafters believed that writing 
a formal agreement was not the role of the mediator,108 particularly if the 
mediator was not a lawyer.109 

The next provision under subsection (c) of 23-603. states that any 
understanding reached by the parties "shall not be binding upon the 'par
ties nor admissible in court until it is reduced to writing, signed by the 
parties and their attorneys, if any, and approved by the court."110 This 
language was added by the legislators because they were concerned about 
the binding effect of the agreement. 1 1 1 It was the belief of the House of 
Representative's membership that the parties should not be bound by an 
agreement and the agreement should remain confidential until three spe
cific things happened: 1) the parties had the advice of their attorneys; 2) 
the agreement was put in written contract form, signed by the parties and 
their attorneys; and 3) the agreement was approved by the court.112 
Therefore, the agreement cannot be introduced into evidence if either 

Therefore, the Conference Committee deleted the requirement that the parties sign the written sum
mary of the understanding of the parties so that the understanding would not be construed as a 
formal agreement or contract. Telephone interview with Sen. Robert Frey and Sen. Nancy Parrish, 
supra note 59. 

105. Minutes of the House Committee on JUdiciary 3 (Mar. 19, 1985, afternoon session). 
106. The ABA Mediator Practice Standards specifically require the attorney-mediator to warn 

the parties of the danger of not having an independent attorney review the agreement. 
Any memo of understanding or the proposed agreement which is prepared in the media
tion process should be separately reviewed by independent counsel for each participant 
before it is signed. While a mediator cannot insist that each participant have separate 
counsel, they should be discouraged from signing any agreement which has not been so 
reviewed. If the participants, or either of them, choose to proceed without independent 
counsel, the mediator shall warn them of any risk involved in not being represented, in
cluding where appropriate, the possibility that the agreement they submit to a court may 
be rejected as unreasonable in light of both parties' legal rights or may not be binding on 
them. 

ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at Standard VI § D. 
107. Proposal, supra note 22, § 4 comment, at S. 
108. See supra note 102 for the Kansas Judicial Council comment on this section. 
109. However, in California, the court-ordered mediator not only drafts the agreement of the 

party, but submits it for court approval in the form of a court document. Generally the parties' 
attorneys are present when the mediator drafts the agreement. See F. BIENENFELD, supra note 4, at 
46-51. 

110. KAN. STAT. ANN. § 27-603(c) (Supp. 1985). 
111. Minutes of the House Committee on Judiciary 3 (Mar. 19, 1985, afternoon session) See 

Conference Committee Report and telephone interviews with Sen. Robert Frey and Sen. Nancy 
Parrish, supra note 59. 

112. See infra note 113. 
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party later rejects the agreement before it is reduced to writing, signed by 
the parties and their attorneys and approved by the court. The problem 
with this language, however, is that the agreement is inadmissible in 
court until it is approved by the court. Because only admissible evidence 
may be presented in court, it is difficult to imagine the procedure an at
torney would follow to present inadmissible evidence for court approval. 
Perhaps the best way to interpret this language is to follow legislative 
intent that the agreement is inadmissible until it is reduced to writing and 
signed by the parties and their attorneys. However, the agreement is not 
binding on the parties until it is approved by the court. 113 

The last provision in this subsection sets out the procedure the medi
ator should follow if the parties are not represented by attorneys because 
they have refused to obtain independent legal advice concerning their 
tentative agreement. In these cases the mediator "shall provide to the 
court the written summary of any understanding signed by the parties, 
which, if approved by the court, shall be incorporated in the order of the 
court."114 This language was added by the drafters because they believed 
parties should not be forced to retain independent legal counsel in order 
to have the court consider their mediated agreement. IIS Consequently, 
unrepresented parties must sign the summary of any understanding they 
have reached and the mediator provides the court with this summary. 
The court then decides whether to approve the agreement, and if ap
proved, the agreement is incorporated into the court's order. 

D. Later Relationships between the Parties and the Mediator 

Subsection (d) of 23-603"6 allows the mediator to act as a mediator 
in later disputes between the parties. This language makes it clear that if 
the parties are satisfied with the mediator's services, then nothing pre-

113. "Representative Cloud clarified the motion by restating that the agreement must be signed 
but will not be admissable [sic] nor binding until it is reduced to writing by counsel and signed by 
them." Minutes of the House Committee on Judiciary 3 (Mar. 19, 1985, afternoon session). 

114. KAN. STAT. ANN. § 23-603(c) (Supp. 1985). 
115. The original proposal of FLAC had forbidden the mediator from presenting the agreement 

to the court for approval because it appeared that the mediator was "representing" the parties in 
court. There was concern about this because a non-attorney mediator could be seen as practicing 
law without a license. Also, an attorney-mediator is forbidden by the Code of Ethics from represent
ing adverse parties in litigation. See MODEL CODE OF PROFESSIONAL RESPONSIBILITY EC 5-15 
(1978). However, after several discussions, the Committee decided that because the mediation was 
ordered by the court, the mediator had the authority, under the court order, to present the mediated 
agreement to the court if the parties did not have counsel. Viewed this way, the mediator was more 
like a home study investigator who presents a report to the court, and unlike an attorney represent
ing the parties. See Oct. 19, 1984, Minutes, at 1, 2. 

116. The Kansas statute states: 
The mediator may act as a mediator in subsequent disputes between the parties. However, 
the mediator shall decline to act as attorney, counselor or psychotherapist for either party 
during or after the mediation or divorce proceedings unless the subsequent representation, 
counseling or treatment is clearly distinct from the mediation issues. 

KAN. STAT. ANN. § 23-603(d) (Supp. 1985). 
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vents the parties from hiring the same mediator for future disputes. 117 

However, the mediator must "decline to act as an attorney, counselor or 
psychotherapist118 for either party during or after the mediation or di
vorce proceedings unless the subsequent representation, counseling or 
treatment is clearly distinct from the mediation issues."119 

This prohibition was added because the drafters believed it is inap
propriate for an impartial mediator to mediate a custody dispute between 
the parties and then, later, be hired by one of the parties as an attorney or 
an expert witness to assist that party in modifying the mediated agree
ment. 120 Therefore, in order to protect the impartiality of mediation and 

117. "Subsection (d) permits the mediator to mediate subsequent disputes between the parties. 
If the parties are satisfied with a mediator's prior service, the Judicial Council sees no reason why the 
parties should not be able to utilize that mediator in regard to subsequent disputes." Proposal. supra 
note 22, § 4 comment, at 5. 

This section also educates the parties by letting them know that they can use mediation instead 
of litigation to resolve any future disagreements concerning the custody arrangement. 

118. The words "attorney, counselor or psychotherapist" were used because the original propo
sal of the Kansas Judicial Council only allowed these professionals to act as court-ordered 
mediators. However, under the enacted legislation, anyone may act as a mediator. This raises the 
question of whether other professionals may have to limit their subsequent professional relationships 
with the parties to only those situations that are clearly distinct from the mediated issues, in order to 
avoid appearances of impropriety. 

119. KAN. STAT. ANN. § 23-603(d) (Supp. 1985). 
120. There was discussion among the FLAC members about totally prohibiting later profes

sional relationships between the parties and the mediator. For example, the ABA Mediator Practice 
Standards prohibit an attorney-mediator from later acting as an attorney for either party after the 
mediation. See ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at Standard I § G. Jay H. 
Folberg, a law professor at Lewis and Clark Law School and an expert on mediation, has also taken 
the position that a total prohibition against later representation is the only way to preserve the 
neutrality of the mediation process. In his letter to FLAC, in which he reviewed the FLAC proposal 
at the request of Chairman Herbert W. Walton, Professor Folberg stated: 

[subsection (d)] may not go far enough in avoiding situations that could compromise the 
mediator's neutrality, as would an absolute prohibition against later professional work for 
either of the divorcing parties individually. If an attorney mediating a custody dispute 
between a wealthy businessman and a non-working spouse should, following the media
tion, be retained to lucratively represent the businessman in litigation unrelated to the 
domestic dispute, would there not be the appearance or suspicion on the part of the wife 
that the attorney-mediator curried the businessman's favor during the mediation in hopes 
of obtaining a later, unrelated legal retainer. An absolute prohibition against later repre
sentation of either party may work a hardship for attorneys in small towns, but generally 
seems to be a necessary precaution to the appearance of compromising neutrality. 

Letter from Professor Jay H. Folberg to the Honorable Herbert W. Walton, Chairman of FLAC 
(Aug. 31, 1984), Oct. 19, 1984 Minutes (annotated copy of the Proposal). However, FLAC decided 
that totally prohibiting an attorney-mediator from acting as an attorney for either of the parties in 
issues clearly distinct from the mediated issues would result in attorneys in rural areas refusing to act 
as mediators. Consequently, FLAC decided to reject a total prohibition against later representation. 
Oct. 19, 1985 Minutes, at I, 2. In the comment, FLAC states: 

However, the proposal restricts the activities of a person who has mediated the parties' 
dispute if that person takes on a new role by acting as an attorney, counselor or psycho
therapist for a participant of the prior mediation. The Judicial Council recognizes that 
such later professional relationships have the potential to create the appearance of impro
priety and to arouse suspicions as to the neutrality of the mediator. However, a tot:!l 
prohibition on such relationships would likely deter many qualified professionals from 
serving as mediators. Additionally, in some areas of the state, the availability of needed 
professional services to former mediation parties could be severely restricted. Subsection 
(d) attempts to strike a balance by limiting future professional relationships to matters 
clearly distinct from the mediation. 

Proposal. supra note 22, § 4 comment, at 5. 
It should also be noted that FLAC has proposed amending the ABA Mediator Practice Stan-
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to preserve the appearances of propriety, the mediator may be hired by 
one of the parties in the future only if that later professional relationship 
does not involve, and is clearly distinct from, the mediated issues. 

VII. TERMINATION OF MEDIATION 

A. Termination by the Parties 

One of the goals of mediation is helping the parties exercise self de
termination in resolving their dispute. Consequently, coercive mediation 
contradicts the objective of self determination, and ordering parties into 
mediation may be perceived as violating this goal. However, many par
ties may be ignorant of the mediation process and ordering them into 
mediation could educate them about an alternative method to resolve 
their dispute. In balancing these concerns, section 23-604(a)121 allows 
the parties to terminate mediation anytime after the second 122 mediation 
session. By requiring the parties to attend two sessions,123 the parties 
will have a good understanding of the mediation process. 124 However, if 
a party does not believe mediation will be successful after the second 
session, then the participant should be allowed to terminate the 
mediation. 12s 

dards by eliminating the total prohibition of later representation of parties by an attorney-mediator. 
See KAN. MEDIATOR PRACTICE STANDARDS, supra note 76, at Standards I § G, VII § D. 

121. This section states "[a]t any time after the second mediation session, either party may ter
minate mediation ordered under K.S.A. 1985 Supp. 23-602." KAN. STAT. ANN. § 23-604(a) (Supp. 
1985). 

122. The original Kansas Judicial Council proposal allowed termination after the initial session. 
However, the House Committee on Judiciary believed that the parties should not be allowed to 
terminate the mediation. Rather, the House Committee believed the mediator should be the only 
person who could decide whether mediation was not progressing and terminate it. Consequently, 
the House deleted all of subsection (a), thereby not allowing the parties to terminate the mediation. 
The House also deleted language in section 3 of S. 33 that required the mediator to inform the 
parties of their right to terminate the mediation. Minutes of the House Committee on JUdiciary 3 
(Mar. 19, 1985 afternoon session). In the Conference Committee, a compromise position was 
reached by allowing the parties to terminate the mediation after the second session. See Conference 
Committee Report and interviews with Sen. Robert Frey and Sen. Nancy Parrish, supra note 59. 
However, the requirement that the mediator must inform the parties of their right to terminate the 
mediation was not restored to section 3. Consequently, it appears that the mediator is neither pro
hibited, nor required, to inform the parties of their right to terminate the mediation after the second 
session. 

The attorney-mediator has an obligation to inform the parties of their right to terminate the 
mediation under ABA Mediation Practice Standard I § D. 

123. In drafting this section, FLAC did not consider the orientation meeting, in which the medi
ator explains the mediation process to the parties, as a "mediation session" within the language of 
the statute. Also, the length of the "mediation sessions" are not specifically set out in the statute. 
However, mediation sessions generally last two to three and one-half hours. See F. BIENENFELD, 
supra note 4, at 31-34. 

124. Failing to attend the first two mediation sessions may subject the absent party to contempt 
of court proceedings. 

125. Due to the costs involved, the negative attitudes which may result from continued 
mandatory mediation, and the possibility that in some cases a party may perceive more 
accurately than the mediator that the process is fruitless, the Judicial Council was hesitant 
to force a party to undergo more than one mediation session. It is anticipated that many 
initially hesitant parties will, following the initial session, view mediation as preferable to 
an adversarial resolution of a dispute concerning the parties' children. 

Proposal, supra note 22, § 5 comment, at 6. 
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B. Termination by the Mediator 

The mediator may terminate the mediation in two situations.126 
First, the mediator is required to terminate the mediation if the mediator 
believes that continuing the process will harm or prejudice either of the 
parties or the children. 121 This provision prevents the parties from using 
the mediation in a destructive manner. In addition, it requires the 
mediators to use their independent judgment to prevent agreements that 
not only might be harmful or grossly unfair to the parties, but also to the 
children. 128 

The mediator also is requried to terminate mediation if "the ability 
or willingness of any party to participate meaningfully in mediation is so 
lacking that a reasonable agreement is unlike1y."129 Under this language, 
the mediator must assess whether the parties are mediating in good faith, 
thereby preventing unproductive or bad faith negotiations. 130 This provi
sion also recognizes that not all disputes are appropriate for mediation. 

C. Reporting Termination of Mediation to the Court 

If mediation is terminated by either a party or the mediator before 
an agreement is reached, the termination must be reported to the 
court. 131 However, the mediator cannot inform the court whether it was 
the mediator or a party who terminated the mediation, nor can the medi
ator state a reason for the termination, unless the termination was caused 
by the mediator's bias or a conflict of interest. 

This provision protects the confidentiality of the mediation pro
cess132 and also assures the parties that the mediator is a neutral party. If 

126. The statute states that the "mediator shall terminate mediation whenever the mediator be
lieves that: (1) Continuation of the process would harm or prejudice one or more of the parties or 
the children or (2) the ability or willingness of any party to participate meaningfully in mediation is 
so lacking that a reasonable agreement is unlikely." KAN. STAT. ANN. § 23-604(b) (Supp. 1985). 

127. The ABA Mediator Practice Standards require the attorney-mediator to terminate or sus
pend mediation: 1) whenever continuation of the process would harm one or more of the partici
pants; 2) if the mediator believes the participants are unable or unwilling to meaningfully participate 
in the process; or 3) a reasonable agreement is unlikely. See ABA MEDIATOR PRACTICE STAN
DARDS, supra note 61, at Standard V § A. 

128. "Subsection (b) was amended to provide for termination when the process would harm or 
prejudice the children." Nov. 9, 1984 Minutes, at 2. 

129. KAN. STAT. ANN. § 23-604(b) (Supp. 1985). 
130. The Kansas Judicial Council comment to this subsection states: 

Subsection (b) places a duty on the mediator to terminate the mediation if the interests of 
the children are not being protected or if negotiations are not being carried on in good faith 
or a party is engaged in overreaching. Although this is a difficult task for the mediator, a 
fair and acceptable agreement is unlikely to be achieved if these conditions exist. 

Proposal. supra note 22, § 5 comment, at 6. 
131. Subsection (c) states "[t]he mediator shall report the termination of mediation to the court. 

The mediator shall not state the reason for termination except when the termination is due to a 
conflict of interest or bias on the part ofthe mediator." KAN. STAT. ANN. § 23-604(c) (Supp. 1985). 

132. The original proposal of FLAC required the mediator to disclose the reasons for the termi
nation of the mediation. However, the members decided against this requirement, favoring the con
fidentiality of the mediation process. Compare the Aug. 19, 1983 proposal ofFLAC with the Oct. 
19, 1984 proposal of FLAC. The comments to the Kansas Judicial Council proposal state: 

Subsection (c) directs the mediator to inform the court if mediation is terminated and 
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the mediator were required to report the reasons for the termination of 
the mediation sessions, the parties would be negotiating under the threat 
that if the mediator thought, correctly or incorrectly, that a party was 
acting unreasonably, the judge would be informed of the party's behav
ior. The parties may assume that the judge would use this information to 
"punish" the offending party by deciding the custody issue against that 
party's interests. 133 Consequently, the mediator is prohibited from re
vealing the reasons for the termination of mediation, unless the termina
tion was because of the mediator's bias or conflict of interest. In these 
situations, however, the court should be informed that the mediator is 
biased or has a conflict of interest, because mediation may be successful if 
the court appoints a different mediator. 

VIII. CONFIDENTIALITY 134 

Under section 23-605, the mediator is required to "treat all informa
tion obtained from and about the participants through the mediation 
process as confidential and shall not disclose any such information except 
as necessary for the conduct of the mediation or as required by law."135 
Under this language, the mediator must not disclose any information ob
tained from the parties except in two situations. The first situation is 
when the disclosure is necessary in order to conduct the mediation pro
cess. Disclosure may be required under this exception when the parties 
agree to hire a third person who provides services or information needed 
during mediation. For example, the parties may hire a psychologist to 
help them determine the best interests of the children in resolving the 
custody dispute. In this situation, it may be necessary for the mediator 
to meet with the psychologist and share information that was discussed 
during a mediation session.136 Another example of this exception may 

generally prohibits the mediator from informing the court of the reasons for termination. 
Reports by the mediator to the court might be viewed as coercive by the parties and would 
be contrary to the confidentiality necessary for effective mediation. An exception is made 
where termination is due to conflict or bias on the part of the mediator. In such cases 
mediation might still be successful with a different mediator. 

Proposal, supra note 22, § 5 comment, at 6. 
133. During the discussions by the House Judiciary Committee members, a motion was made to 

require the mediator to report the reasons for the termination of the mediation to the court. "There 
was no second on this motion. The Chairman [Rep. Joe Knopp] pointed out that to allow this 
amendment would destroy the mediation process. If people think a mediator is going to tell a judge 
what a client said which could be used against that client in court, then they would not feel free to 
open up to the mediator." Minutes of the House Committee on JUdiciary 3 (Mar. 19, 1985, after
noon session). 

134. The ABA has collected articles and documents dealing with confidentiality in the book 
Confidentiality in Mediation: A Practitioner's Guide. 

135. KAN. STAT. ANN. § 23-605 (Supp. 1985). The full language of this statute states "[a] medi
ator appointed under K.S.A. 1985 Supp. 23-602 shall treat all information obtained from and about 
the participants through the mediation process as confidential and shall not disclose any such infor
mation except as necessary for the conduct of the mediation or as required by law." Id. The ABA 
Mediator Practice Standards also require the attorney-mediator to maintain the confidentiality of the 
mediation process. See ABA MEDIATOR PRACTICE STANDARDS, supra note 61, at Standard II. 

136. The parties should be warned that the mediator may not be able to bind any third party to 
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include discussing the reasons for the parties' agreement with the chil
dren, parents, stepchildren or grandparents or the parties' attorneys, to 
ensure the agreement is understood, and respected by these individu
als.137 Also, the parties may consent to the mediator releasing any fac
tual documentation revealed during mediation to the parties' attorneys, 
pursuant to section 23-603(a)(7).138 

The second exception to the confidentiality of the mediation process 
is the disclosure of information that is required by law. According to 
section 23-606 and the Child Abuse Reporting Act,139 the mediator is 
required to report information about child abuse. Also, section 23-606 
states that there is no privilege of confidentiality concerning the commis
sion of a crime during the mediation process or the express intent to 
commit a crime in the future. 140 

Another limitation of confidentiality is the use of information re
vealed in mediation by the parties in subsequent litigation if that infor
mation can be discovered through independent means.141 For example, 
if a party admits in mediation to having had an extramarital affair with 
the next-door neighbor, the other party may be allowed to call the next 
door neighbor to the stand during litigation to question the neighbor 
about the affair.142 Even though this information was originally discov
ered during the mediation session, the court may allow the neighbor's 
testimony because the neighbor was not a participant in the mediation, 
and thus, not covered by the privilege. 143 

The rationale for the confidentiality in mediation is allowing the free 
flow of information in mediation in order to reach an agreement in the 
spirit of cooperation, trust and fairness. However, because of the limita
tions of confidentiality, parties must realize that they may need to temper 
the candor of their discussions, because in some situations the mediator 
will be required to reveal information, such as in cases of child abuse, and 
in other situations, the other party may use the information to discover 
an independent evidence source and present the evidence at tria1. 144 

an agreement of confidentiality between the parties and the mediator. See supra notes 92-93 and 
accompanying text. 

137. See supra note 100 and accompanying text for a discussion about the mediator discussing 
the agreement with third parties. 

138. See supra notes 80-82 and accompanying text. 
139. KAN. STAT. ANN. § 38-1522 (Supp. 1985). The Child Abuse Reporting Act was amended 

to require court-appointed mediators under KAN. STAT. ANN. § 23-602 to report information con
cerning child abuse. See Act of April 25, 1985, ch. 147, § 8, 1985 Kan. Sess. Laws 731,733. 

140. See infra note 152 for a discussion about the mediator's duty to report this information. 
141. See supra note 91 and accompanying text for a discussion of the independent evidence rule. 
142. Also, the party who revealed this information could be caned to the stand and asked if he or 

she has ever had an extramarital affair. If the judge considers this information relevant, the party 
must answer the question. See supra note 91 and infra note 147 and accompanying text. 

143. See State v. Newman, 235 Kan. 29, 680 P.2d 257 (1984). 
144. Because of the limitations of confidentiality, the mediator is required to inform the parties 

of these limitations before the mediation sessions begin. KAN. STAT. ANN. § 23-603 (a)(9) (Supp. 
1985); see supra notes 87-93 and accompanying text. 
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IX. MEDIATOR-PARTY PRIVILEGE 

A. Party's Privilege 

231 

Subsection (a) of section 23-606 gives the mediation party the au
thority to prevent the disclosure of confidential information revealed dur
ing the mediation process. According to the statute a "party ordered to 
participate in mediation under K.S.A. 1985 Supp. 23-602 has a privilege 
in any action to refuse to disclose, and to prevent a witness from disclos
ing, any communication made in the course of the mediation."145 This 
privilege can be claimed by the party or by anyone the party has author
ized to claim the privilege. According to the drafters of this provision, 
the privilege was "necessary to promote the frank and open discussions 
required for effective mediation."146 As a result, during litigation neither 
party can reveal the discussions that took place during mediation. 147 

However, there are three specifically listed exceptions to the privi
lege. First, information concerning child abuse is not privileged because 
the court-appointed mediator is required to report child abuse under sec
tion 38-1522. 148 The drafters decided to include court-appointed 
mediators as persons obligated to report child abuse for several reasons. 
One reason was that many of the persons who would be doing court
appointed mediation, such as social workers and psychologists, already 
were required to report child abuse. 149 Also, because the mediator must 
consider the best interests of the child, reporting child abuse is consistent 
with the role of the mediator. 150 Finally, there is a strong legislative pol
icy in Kansas to detect and report child abuse. Therefore, the drafters of 
the mediation legislation decided that requiring the mediator to report 
child abuse was compatible with the role of a court-appointed 

145. The language of subsection (a) is as follows: 
A party ordered to participate in mediation under K.S.A. 1985 Supp. 23-602 has a privi· 
lege in any action to refuse to disclose, and to prevent a witness from disclosing, any com
munication made in the course of the mediation. The privilege may be claimed by the 
party or anyone the party authorizes to claim the privilege. There is no privilege under this 
section as to a communication relevant to: (I) Information the mediator is required to 
report under K.S.A. 1984 Supp. 38-1522 and amendments thereto, (2) the commission of a 
crime during the mediation process or (3) an expressed intent to commit a crime in the 
future. 

KAN. STAT. ANN. § 23-606(a) (Supp. 1985). 
146. Proposal, supra note 22, § 7 comment, at 6. 
147. This privilege would prohibit a party from testifying to the effect that "[d]uring mediation 

my spouse told me this information." However, if a party revealed information, for example an 
extramarital affair, during the mediation session, the revealing party could be called to the stand and 
asked "Have you ever had an extramarital affair?" It would appear that, if this question is relevant, 
the revealing party cannot object to the asking of this question, even though this question may not 
have been asked if this information had not been revealed in mediation. See supra notes 91,141,142 
and accompanying text. 

148. See supra note 139. 
149. See KAN. STAT. ANN. § 38-1522 (Supp. 1985). 
150. One of the duties of the mediator is ensuring "that the parties consider fully the best inter

ests of the children." KAN. STAT. ANN. § 23-603(a)(8) (Supp. 1985). Also, the mediator is required 
to terminate mediation if the continuation of mediation is harmful or prejudicial to the children. 
KAN. STAT. ANN. § 23-604(b)(I) (Supp. 1985). 
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mediator. 151 
Another exception to the mediation party privilege is the commis

sion of a crime during the mediation process. 152 This would include any 
acts of spousal abuse, such as assault and battery, that may occur during 
the mediation session. 153 If this behavior occurs, the mediator may de
termine that the parties are inappropriate for mediation and terminate 
the mediation according to the mediation statute because "the continua
tion of the process would harm ... one or more of the parties."154 

Finally, a communication of an express intent to commit a crime in 
the future is not privileged. 155 The drafters believed that the protection 
of society from criminal acts outweighed the need for confidentiality in 
mediation and consequently, did not extend the privilege to anyone who 
expressed an intent to commit a future crime. 156 

B. Mediator's Privilege 

Not only do the parties have a privilege under the Kansas statute, 
but the mediator also has a separate privilege. Under section 23-606(b), 
"[n]o person appointed as a mediator under K.S.A. 1985 Supp. 23-602, 
nor that person's agent, may be subpoenaed or otherwise compelled to 
disclose any matters disclosed in the process of setting up or conducting 
the mediation process except as to matters not privileged in subsection 
(a)."157 This provision allows the mediator to quash any attempts by one 
of the parties or other individuals to use legal means to force disclosure 
of confidential information. 158 It appears from the language of this pro
vision that the mediator can assert this privilege even if both of the par-

151. May 27, 1983 Minutes, at 2. 
152. Although there is no privilege concerning the commission of a crime during the mediation 

process, or the express intent to commit a crime in the future, this statute does not require the 
mediator to report this information. 

153. There is a disagreement whether couples who engage in spousal abuse are appropriate for 
mediation. Bethel & Singer, Mediation: A New Remedy for Cases of Domestic Violence, 7 VT. L. 
REV. 15 (1982) (mediation in cases of domestic violence is a viable alternative to litigation). Contra 
Stallone, Decriminalization of Violence in the Home: Mediation in Wife Battering Cases, 2 LAW & 
INEQUALITY 493 (1984) (mediation is not an adequate alternative to any domestic dispute that in
volves physical violence). 

154. KAN. STAT. ANN. § 23-604(b) (Supp. 1985). 
155. See supra note 152. 
156. The original proposal of FLAC granted a privilege only in "any civil action or prosecution 

for a misdemeanor." This language was taken from the physician-patient privilege in KAN. STAT. 
ANN. § 60-427 (1983). However, the members of FLAC believed the mediator should have a 
broader privilege. Oct. 19, 1984 Minutes, at 3. 

157. KAN. STAT. ANN. § 23-606(b) (Supp. 1985). 
158. The language of this statute was taken from KAN. STAT. ANN. § 6O-452a (Supp. 1985) 

which was enacted in 1984. This statute states: 
(a) If parties to a dispute agree to submit their dispute to any forum for mediation, concili
ation or arbitration and all parties so agree in writing, no person who serves as mediator, 
conciliator or arbitrator nor that person's agent may be subpoenaed or otherwise com
pelled to disclose any matter disclosed in the process of setting up or conducting the media
tion, conciliation or arbitration. 
(b) The provisions of this section shall not apply to mediation, conciliation or arbitration in 
employer-employee disputes or negotiations. KAN. STAT. ANN. § 6O-452a (Supp. 1985). 
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ties waive their privilege under subsection (a), and consent to the 
mediator disclosing confidential information. 159 

X. COSTS 

The last section of the court-ordered mediation statute provides that 
"[t]he costs of any mediation ordered under K.S.A. 1985 Supp. 23-602 
shall be taxed to either or both parties as equity and justice require, un
less the parties have reached a reasonable agreement as to payment of 
costS."I60 This provision allows the court to assess the costs of mediation 
in custody disputes, which is consistent with the power of the court to 
tax costs and fees in divorce cases. 161 Under this statute, the court can 
order either or both of the parties to pay the mediation costs only if the 
parties have not reached a reasonable agreement concerning the payment 
of the costs. This language was added162 because it is a common media
tion technique to have the parties agree to share at least part of the costs 
of mediation and this fee payment arrangement is incorporated into the 
final stipulation. 163 Consequently, both parties then have a financial 
stake in the mediation process. Even in cases where there may be no 
costs because the mediator is a court services officer, some mediators be
lieve the parties should pay at least a nominal fee, thereby instilling in the 
parties a sense of investing in the mediation process. l64 However, if the 
parties have not reached a reasonable agreement concerning the costs of 
mediation, the court may order either or both of the parties to pay these 
costs. 

XI. A TIORNEY INVOLVEMENT IN MEDIATION 

An attorney may become directly involved in mediation in one of 
several ways. One approach calls on the attorney to assume the role of 
the mediator. Another approach puts the attorney in an advisory role, in 
which the attorney is called in at different points during the mediation 
process, to inform the parties of their legal rights and to advise them of 

159. An earlier proposal of FLAC did not include the language of KAN. STAT. ANN. § 6O-452a 
(Supp. 1985), but rather stated "[t]he mediator shall assert the privilege created under subsection (a) 
of this section unless it has been waived by the parties." Oct. 19, 1984 Minutes, at 7 (annotated copy 
of Proposal). Under this earlier draft, the mediator could not assert the privilege if both parties 
agreed to disclosure, which would be a waiver of the parties' privilege under subsection (a). The 
Committee deleted this language in favor of the language in KAN. STAT. ANN. § 60-452a (Supp. 
1985) after that statute was enacted in 1984. The Committee members believed the statutory lan
guage was preferable because it specifically addressed the mediator's right to prohibit disclosure 
through the use of subpoenas or other legal means. Oct. 19, 1984 Minutes, at 3. 

160. KAN. STAT. ANN. § 23-607 (Supp. 1985). 
161. This section "permits the court to tax the costs of mediation in the same manner as costs 

and fees in divorce cases. See K.S.A. 6O-161O(b)(4)." Proposal, supra note 22, § 8 comment, at 7. 
162. See Oct. 19, 1984 Minutes, at 3. 
163. See supra note 70. 
164. See supra note 71. 
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the legal ramifications of their decisions. 165 A variation to this approach 
calls on the attorney to enter the mediation process as a member of an 
interdisciplinary team, composed of the attorney who deals with the legal 
issues, and the mediator, usually a mental health professional, who actu
ally conducts the mediation. 166 Finally, an attorney may become indi
rectly involved in mediation by being called on by a client, who has 
participated in mediation, to give independent legal advice concerning 
the agreement reached in mediation. 167 

A. The Role of the Attorney-Mediator 

1. The Problem of Representation 

The main concern facing the attorney who is acting as a mediator is 
Canon 5 of the Code of Professional Responsibility which states "[al law
yer should exercise independent professional judgment on behalf of a cli
ent."168 In mediation, the mediator is involved with two individuals with 
adverse interests. Consequently, exercising independent professional 
judgment on behalf of one mediation party may injure the rights of the 
other mediation party. This possible conflict of interest involved in a 
single attorney performing mediation for a divorcing couple has been the 
subject" of several state bar association ethics opinions. These opinions 
both oppose and support attorney involvement in mediation depending 
on whether the ethics committee perceives the attorney as representing 
the mediation participants or simply assisting in the mediation process as 
a neutral third party. 

For example, present opinions from the Washington169 and New 
Hampshire170 ethics committees have ruled that an attorney-client rela
tionship exists between the attorney and the mediation participants. This 
is an unfortunate position because once an attorney-client relationship 
has been established the attorney is obligated by the Code of Professional 
Responsibility to exercise independent judgment on behalf of the cli
ent,171 and to represent the client zealously within the bounds of the 
law.172 It is hard to imagine a situation in which an attorney could as
sume the essential role of neutral mediator or advisory attorney and at 

165. See O. COOGLER, supra note 4, at 85-92. (Coogler was one of the first to advocate the use of 
an advisory attorney in divorce mediation). 

166. For a discussion of the interdisciplinary team approach see Silberman, Professional Respon
sibility Problems of Divorce Mediation, 16 FAM. L.Q. 107, 128 (1982). 

167. See Samuels & Shawn, The Role of the Lawyer Outside the Mediation Process, 2 MEDIA
TION Q. 13 (1983) (discusses the role of the nonmediating attorney before, during, and after 
mediation). 

168. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 5 (1978). 
169. Washington State Bar Association Code of Prof. Resp. Comm., informal opinions, Item 385 

(Feb. 20, 1980). 
170. New Hampshire State Bar Association Ethics Comm., 8 N.H. 2. Weekly 385 (1982). 
171. See Canon 5, supra note 168. 
172. MODEL CODE OF PROFESSIONAL RESPONSIBILITY, Canon 7 (1978). 
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the same time use independent judgment in zealously representing both 
of the mediation participants whose interests are diametrically opposed. 
As a result, the Washington and New Hampshire ethics committees 
ruled that attorneys could not participate in divorce mediation because 
they could not adequately protect the interest of both parties. I73 

A more enlightened approach to this problem has been taken by the 
ethics committees of Connecticut,I74 New York CityI75 and the City of 
Boston.I76 These opinions recognize that the problems of representation 
do not exist if the attorney is not acting in a representative capacity. 
Therefore, these opinions require the attorney to inform the participants 
that the attorney-mediator is not representing either party.177 

This is also the position taken by the Kansas Bar Ethics Committee 
in a recent opinion. The Kansas opinion states that the attorney should 
"[c]learly and fully advise the parties of the limitations on his or her role 
and, specifically, of the fact that the attorney represents neither party and 
that, accordingly they should not look to the attorney to protect their 
individual interest or to keep confidences of one party from the other." 178 
This requirement informs both the mediation participants and the attor
ney that no representation exists, thereby avoiding any potential conflict 
of interest problems for the attorney and eliminating the participants' 
perception that the attorney-mediator is a protector of their individual 
rights. 

2. The Role of the Attorney-Mediator in Giving Legal Advice 

The major advantage to an attorney being directly involved in the 
mediation process is the attorney's ability to fully inform the parties of 
their legal rights, as well as the legal ramifications of their agreement. 179 
This is a task that even a well informed lay mediator is incapable of doing 
because of the prohibition against the unauthorized practice of law. The 
main question facing the attorney in this situation is the extent to which 

173. Both the New Hampshire and Washington Ethics Committees based their opinions on Dis
ciplinary Rule 5-105(c) which states "a lawyer may represent multiple clients if it is obvious that he 
can adequately represent the interest of each and if each consents to the representation after full 
disclosure of the possible effect of such representation on the exercise of his independent professional 
judgment on behalf of each." MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 5-105(c) 
(1978). These committees believed that attorneys could not involve themselves in divorce mediation 
without violating DR 5-105(c). See Riskin, Toward New Standards/or the Neutral Lawyer in Media
tion, 26 ARIZ. L. REV. 329, 339 (1984). 

174. Connecticut Bar Association, Formal Op. 35 (1982). 
175. Association of the Bar of the City of New York Committee on Professional and Judicial 

Ethics, Op. 80-23 (1981) reprinted in 7 FAM. L. REP. (BNA) 3097 (Oct. 13, 1981). 
176. Committee of Professional Responsibility of the Boston Bar Association, Op. 78-1 (1978). 
177. 7 FAM. L. REP. (BNA) at 3100. 
178. Think Ethics. Kansas Barletter 2 (Nov. 1984). The FLAC version of the ABA Standards 

has a similar requirement. See KAN. MEDIATOR PRACTICE STANDARDS, supra note 76, at Standard 
I §§ J, K. 

179. See Riskin, Mediation and Lawyers, 43 OHIO ST. L.J. 29, 34 (1982) (discusses advantages 
and disadvantages of attorney involvement in mediation). 
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the attorney can go beyond merely informing the participants of their 
rights. One author states that the major benefit of attorney involvement 
in mediation is the attorney's ability to tell the participants what the law 
provides and what the court would likely do in their case. ISO 

However, this position was rejected by the American Bar Associa
tion (ABA) in the Standards of Practice for Lawyer Mediators in Family 
Disputes (ABA Mediator Practice Standards). Standard II § C of the 
ABA Mediator Practice Standards states the "mediator may define the 
legal issue, but shall not direct the decision of the mediation participants 
based upon the mediator's interpretation of the law as applied to the facts 
of the situation."lsl The ABA task force that drafted the comments to 
the ABA Standards justified this restrictive approach by stressing the 
need for the participants to seek independent legal advice. According to 
the ABA task force, allowing attorney-mediators to express their opinion 
on specific legal issues would cause the participants to view the 
mediators' opinions as an alternative to seeking independent legal advice 
and result in the parties being steered into accepting one particular 
solution. ls2 

In contrast, the Kansas ethics opinion appears to allow this type of 
opinion information. The Kansas opinion states that an attorney per
forming mediation should "provide impartial legal advice and assist in 
reducing the parties' agreement to writing only where the attorney fully 
explains all pertinent considerations and alternatives and consequences 
to each party of choosing the resolution agreed upon."IS3 Although this 
provision is somewhat ambiguous it is reasonable to assume that the pro
cess of explaining "all pertinent considerations" includes the attorney's 
opinion on the possible outcome of a specific agreement if the court re
viewed it. 

Another indication of the Kansas position can be found in the 
FLAC amended version of the ABA Mediator Practice Standards. 
FLAC deleted the ABA language that prohibited the mediator from giv
ing an interpretation of the law as applied to the facts in the parties' case. 
Instead, FLAC added a provision that stated the "mediator shall advise 
the participants together as to the mediator's best opinion of what the 
court would do with their case if required to review it. The opinion 
should be revised if warranted by the facts that come out in the course of 

180. Riskin, supra note 173, at 351. 
181. ABA MEDIATION PRACTICE STANDARDS, supra note 61, at Standard IV § C. 
182. See Bishop, The Standards of Practice for Family Mediators: An Individual Interpretation 

and Comments, 17 FAM. L.Q. 461, 467 (1984). "This consideration emphasizes the belief that the 
participants should have independent legal advice. The lawyer-mediator must take special caution 
to assure that the participants do not view the lawyer-mediator's suggestions as an alternative to 
obtaining separate legal advice." Id. 

183. Think Ethics, supra note 178, at 2. 
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mediation."184 In its comment, FLAC acknowledged the concerns ex
pressed by the ABA task force that an attorney may be perceived as 
taking control of the mediation process if the mediator gives legal advice, 
rather than allowing the parties to make their independent decisions. 
However, FLAC members believed the mediation participants needed to 
know what the court might do in their case. Without this information 
the mediation participants could not make an informed decision about 
whether they would reach an agreement or litigate. 18s Also, the attor
ney-mediator's neutral assessment of the legal parameters of the parties' 
case could be valuable in complementing, or even counterbalancing, the 
adversarial assessment the parties may be receiving from their attorneys. 

One reason for the strict approach taken by the ABA, which pre
vents the attorney-mediator from giving legal advice, is the need for the 
parties to seek independent counsel. Because the parties are not trained 
in the law and therefore are incapable of knowing or asserting their legal 
rights in the divorce setting, a party may be susceptible to fraud or over
reaching by the other party. This is particularly true in a situation where 
the parties are mediating the issues of property settlement, child support 

184. KAN. MEDIATOR PRACTICE STANDARDS, supra note 76, at Standard IV § C. 
185. The FLAC Commentary to the Kan. Mediator Practice Standards states: 

[t)he Committee deleted the original language in Section C. because the members believed 
an attorney-mediator should be allowed to give his or her interpretation of the law as 
applied to the facts of the situation. Although the ABA Standards do not allow the media
tor to "direct" the decision of the mediation participants based on this information, the 
Committee believed the participants must know what a court might do in their case. It is 
only with this information that participants can make informed decisions about whether 
they will reach an agreement or litigate. Because the giving of this information may influ
ence a participant's actions in reaching an agreement, the Committee feared that this may 
be perceived as "directing" a participant's decision, in violation of the original language in 
this Section. Consequently, the Committee amended the Section, permitting the mediator 
to give an opinion about what might happen in the participants' case if a court were re
quired to review it. 
Another reason the Committee amended this language was to provide the participants with 
a neutral assessment of the case by the attorney-mediator. This assessment was seen as 
valuable because it could complement, or even counterbalance the adversarial assessment 
the participants receive from their attorneys. This position differs from the ABA com
ments, which state that an attorney-mediator should not "establish legal parameters" or 
give information to participants if they are "negotiating from a misapprehension of their 
legal entitlement." (See the ABA Commentary on Standard VI.) However, it is the belief 
of the Committee that the main advantage of hiring an attorney to mediate the family 
dispute is the legal knowledge that person brings to the mediation. If the attorney-media
tor cannot give the participants an impartial assessment of the legal parameters of their 
case, there appears to be little reason for participants to hire an attorney to do the media
tion. The Committee is unpersuaded by the ABA Commentary that the giving of this infor
mation "could be an unwarranted intrusion by the mediator and a role shift which could 
confuse and disempower the participants." The Committee believes that it would be even 
more confusing to participants if the attorney-mediator refused, or failed, to give impartial 
legal assessments of the issues, particularly if the information received by the participants 
from their attorneys is exaggerated, incorrect or incomplete. Finally, the Committee also 
notes that the ABA Commentary on Standard VII is in disagreement with its statements in 
Standard VI. The ABA Commentary on Standard VII specifically allows the mediator to 
provide "information about laws on the legal process, or even the potential parameters 
surrounding how an issue may be decided." 
KAN. MEDIATOR PRACTICE STANDARDS, supra note 76, at Standard V § C. The ADR Com

mittee of the Kansas Bar Association disagrees with this FLAC position. See supra note 76. 
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and maintenance. Even with the full disclosure of their legal rights given 
to them by the attorney-mediator, the parties may lack the knowledge to 
determine whether the property settlement, maintenance or child sup
port agreement is truly fair and equitable. 

However, this concern is not present in the same degree under sec
tion 23-601. The only thing being mediated under this provision is child 
custody. The parties do not need any special knowledge to determine 
what is in the best interest of their children. This is a decision that re
sults from the parties' individual knowledge of their own particular situa
tion, and each other's ability and willingness to care for the children. In 
addition, the child custody agreement is not a final disposition of the 
issue, in the same sense as the property settlement. The parties can seek 
to have custody changed in the future by showing a change in circum
stances. 186 This is not the case in a property settlement where the agree
ment is considered the final disposition of the property between the 
parties. 187 

As a result the underlying concern expressed by the ABA, the need 
to seek independent counsel to avoid unfair results, which justifies the 
strict position on the attorney expressing a legal opinion, is not present to 
the same extent when mediating child custody. Therefore, the prohibi
tion against the attorney giving an opinion as to the legal matters in
volved in child custody mediation is unnecessary. 

Another problem with the restrictive ABA approach is that it does 
not allow an attorney-mediator to use past experience in the adversarial 
process. The experienced attorney has been exposed to the particular 
local customs and the judges in the area. With this experience the attor
ney-mediator is aware of the types of agreements that the local judges 
will approve. If allowed to use this knowledge, the attorney-mediator 
could substantially reduce the time spent in mediation by steering the 
parties away from settlement agreements which include options the at
torney knows the court will not accept. 18S 

The major problem in allowing the attorney to freely advise the par
ticipants on all the legal issues in their case is the danger that the partici
pants will be unable to perceive the attorney as neutra1. 189 Regardless of 
what the attorney's opinion is, it will undoubtedly be unfavorable to the 
position of one of the parties. This can best be avoided by the attorney 
informing the parties of the possible problem at the onset, and making it 
clear that the opinion in no way reflects a preference for one party over 
the other. In addition, the attorney should phrase the advice in terms of 

186. See KAN. STAT. ANN. § 60-1610 (a)(2)(A) (1983). 
187. See Flannery v. Flannery, 203 Kan. 239, 452 P.2d 846 (1969). 
188. See Coombs, Noncourt-Connected Mediation and Counseling in Child-Custody Disputes, 17 

FAM. L.Q. 469, 491 (1984) (discussion of advantages of lawyer-mediators). 
189. See Riskin, supra note 173, at 336. 
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what the parties might be told if they sought independent counsel, 
thereby satisfying the parties' needs and avoiding possible confiicts.190 

Based on the Kansas ethics opinion and the most recent version of 
the FLAC Standard of Practice for Lawyer Mediators in Family Dis
putes, it appears that Kansas will allow the attorney who is involved in 
mediation to not only inform the participants of their legal rights, but 
also to give an opinion on other legal matters that the participants should 
know in reaching an informed decision. 

3. Participation with a Non-Lawyer 

An attorney-mediator also may encounter ethical problems if the 
attorney participates in mediation with a non-attorney mediator. Disci
plinary Rule 3_103 191 prohibits an attorney from practicing law with a 
non-lawyer. This situation was specifically addressed in the Kansas eth
ics opinion. The ethics opinion stated that an attorney can mediate with 
a non-attorney if the attorney is the only person who gives legal advice 
and performs the other legal services. In addition, the attorney and non
attorney should bill separately for their services, instead of sharing 
fees. 192 

B. The Role of Outside Counsel in Mediation 

An attorney whose client is participating in mediation may be 
placed in a difficult position because of the attorney's obligation to pro
tect the interest of the client on the one hand and the client's desire to 
avoid the adversarial process on the other. Thus, the key to advising a 
client who is participating in mediation is establishing a means to protect 
the client's interests without interfering with the mediation process. 

One way to avoid any interference by a party's attorney is to have 
the attorney involved from the beginning. In this situation the attorney 
would advise the client on specific legal issues throughout the mediation 
process. The attorney could protect the party's individual rights and also 
facilitate the mediation process by assuring that the final agreement 
reached by the parties would be in accord with their individual wishes as 
well as the attorney's perception of what is in the best interest of the 
client. 193 

190. Id. 
191. Disciplinary Rule 3-103 (A) states "[aJ lawyer shall not form a partnership with a non

lawyer if any of the activities of the partnership consist of the practice of la,w." MODEL CODE OF 
PROFESSIONAL RESPONSIBILITY DR 3-103 (1978). 

192. See Think Ethics, supra note 178. 
193. The ABA comment to Standard VI states: 

In order to avoid the destruction of the mediation process, the participants should be coun
selled to obtain attorneys at the outset, have their attorneys concur in the appropriateness 
of the mediation and stand by their side throughout the mediation in case legal issues 
develop. An attorney in such a setting can be described as a "coach." The party is the 
player who makes the moves and decisions. Without proper coaching, assistance and ad-
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The problems with this approach include the added expense to the 
parties, in paying separate counsel in addition to the mediator, as well as 
the danger that outside attorneys will inject too much of the adversarial 
nature of their position into mediation. The ABA Committee thought 
that these considerations were outweighed by the need to seek independ
ent counse1. 194 

Despite the ABA position, mediation participants may try to avoid 
the added expense involved in having separate counsel during mediation, 
and retain independent counsel at the end of mediation, if at all. This 
puts the attorney in a difficult position because the attorney is being 
asked to review an agreement that the attorney had no part in reaching. 
This problem was addressed by the ABA in Standard III § C. This sec
tion requires the mediator to get an agreement from the parties that al
lows their attorneys to review the factual documentation of mediation 
upon request. 195 Consequently, the attorney then becomes familiar with 
the various considerations involved in the parties' reaching their agree
ment and the agreement can be reviewed with these considerations in 
mind. 

After going over the mediation material the attorney should discuss 
the agreement with the client. This can best be done by exploring each 
point of the agreement in terms of what the client understood the appli
cable law to be, and the reasons why the client agreed to specific terms in 
the agreement. This will allow the attorney to determine if the client 
understood the law and correctly applied it in reaching the decision. If, 
after having reviewed the agreement with the client, the attorney feels 
that it is not within the best interest of the client or the children, the 
attorney should fully explain this opinion to the client. It should then be 
up to the client whether to return to mediation or litigate. 

XII. CoNCLUSION 

The enactment of legislation for court-ordered mediation in child 
custody disputes has the potential for creating good solutions to the diffi
cult problems caused by divorce. Mediation takes the dispute away from 
the courtroom battle of adversaries who are trying to place blame, and 
instead, puts the parents in the conference room to discuss the best alter
natives for their children's future. Although not all custody disputes 
may benefit from or are appropriate for mediation, court-ordered media-

vice which deals with statutes and precedents and informs the party of the tenor of any 
particular family court or domestic relations court's prior attitudes, any decision cannot be 
based on educated choices, but at best on only a desire to end the tension beteween the 
participants. 
ABA Commentary on Standard VI, supra note 61, at 59. 

194. [d. 
195. See Samuels & Shawn, supra note 167, at 17. 
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tion provides the court with humane options to assist the parties in 
resolving disputes over custody. 


