


I. Introduction

If my former Civil Procedure students remember nothing
else from my course, they will remember my oft-repeated ad
monition, "Don't think great thoughts! Read the rule!" That
admonition is of renewed importance after the passage of
2010 House Bill 2656, which amends every section of the
first three articles of the Kansas Code of Civil Procedure, ef
fective July 1,2010.

HB 2656 is the product of two years ofstudy by the Kansas
Judicial Council's Civil Code Advisory Committee (Commit
tee). By adopting it, Kansas becomes the first state to confo:~

the text of its civil code to the restyled Federal Rules of CIVIl
Procedure, which became effective December 1, 2007. Kan
sas also becomes the first state to conform its statutes to the
time computation amendments of the Federal Rules, which
became effective December 1,2009. These changes affect not
only the civil code but also the probate, juvenile, and criminal
codes and other sections setting time limits. In addition, HB
2656 adopts significant substantive amendments, resulting
from the first comprehensive review of the Kansas civil code
since another two-year study led to amendments of 33 sec
tions in Chapter 60 in 1997.1The substantive changes range
from adopting some earlier Federal Rules amendments that
Kansas had not adopted and separate 2009 amendments that
did not involve time computation to correcting drafting errors
in sections that are unique to Kansas and adopting improved
procedures, such as the Uniform Interstate Depositions and
Discovery Act. The text of the enrolled bill, including con
ference committee amendments, is available on the Kansas
Legislature's website.2

This article discusses by topic the most important changes
HB 2656 makes. The Civil Code Advisory Committee's report
includes detailed section-by-section comments that describe
each change. The report is available on the Judicial Council
website.3 The comments incorporate pertinent comments of
the Federal Advisory Committee on Civil Rules. Practitioners
should consult the report for guidance on specific issues of in
terpretation that are too narrow to be included in this article.
The report also identifies instances in which Kansas law was
left unchanged even though it deviates from the Federal Rules.

II. The Style Project

The Federal Advisory Committee rewrote and reformatted
each Federal Rule to put it, in essence, in plain English and
eliminate ambiguities, inconsistency, and redundancy. The
changes were meant to be stylistic only and not to alter sub
stance, but in some instances new language was used to make
clear the result the original drafters intended. For sections of
the Kansas code that tracked the text of the former Federal
Rules, HB 2656 incorporates the federal style changes. Kansas
provisions having no counterpart in the Federal Rule~ were
restyled using styling principles similar to those used In the
Federal Rules project. The uscourts.gov website sets forth in
detail the drafting principles used in the federal style project.4

Some style changes to the Federal Rules will not appear in
the Kansas statute book. To improve readability, the Federal
Rules indent subdivisions, use commas before the last item
of a series, and - when they promote clarity - use dashes
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rather than commas. These formatting devices were removed
by the Revisor of Statutes because they violated the Revisor's
style manual, for example, its prohibition of use of dashes,
and because the narrow columns in the Kansas Statutes An
notated don't accommodate multiple indentations.

The Chapter 60 amendments to Articles 1-3 vary from the
Revisor's drafting principles in one respect. They follow the
Federal Rules by eliminating use of the word "shaI1."5 The
Federal Rules Advisory Committee described the word as
"inherently ambiguous" because it "can mean 'must,' 'may,'
or something else, depending on context."6 Likewise, Kan
sas courts "have read 'shall' to mean 'may' where the context
requires."7The Kansas Supreme Court uses a four-factor test
to determine whether "shall" is mandatory or directory.8 The
former Federal Rules contained almost 500 "shalls." Using
"context and established interpretation"9 the federal commit
tee changed "shall" to "must" three-fourths of the time, but
changed it twice to "will," 14 times to "should," 25 times to
"may," and 50 times to a present-tense verb. In anothe.r 35
instances, the word was eliminated altogether through tIght-
ened drafting. 10 .

The Kansas Civil Code Committee analyzed Kansas provI
sions that have no federal counterparts and changed "shall" to
"may" in nine sections, to "should" in three sections, and to
"must" in the remaining sections. The committee changed one
"may" to "must," in K.S.A. 60-228,11 mandating that a depo
sition "must be taken" before a person authorized by Kansas
law to administer oaths, conforming Kansas law to the Federal
Rule. The parties retain the authority under K.S.A. 60-229 to
stipulate that the deposition may be taken before :ny pe~son.

While Federal Rules drafters ruthlessly purged shalls not
only from the Civil Code but also from the Rules ofAppellate
Procedure and Criminal Procedure, a single "shall" soon may
be reintroduced into Rule 56. As restyled, current Rule 56(c)
provides that summary judgment "should be rendered" if the
record shows there is no genuine issue of material fact and
that the movant is entitled to judgment as a matter of law. HB
2656 adopts this formulation in amended K.S.A. 60-256(c).12
A pending amendment to Rule 56(c), scheduled to take effect
December 1, 2010, unless disapproved by Congress, would
restore the pre-2007 language providing that summary judg
ment "shall be rendered" in those circumstances.

The Federal Advisory Committee's report concluded that
"shall" in Rule 56(c) had become a term ofart that had evolved
through case law interpretation and that use ofany other ~erm
risked making a substantive change. In 2007, the CommIttee
chose "should" rather than "must" or "may," relying on

a Supreme Court decision13 and a well-known treatise
for the proposition that 'should' better reflects the trial
court's seldom-exercised discretion to deny summary
judgment even when there is no genuine dis~ute as
to any material fact and the movant seems entItled to
judgment as a matter of law. 14

However, supporters of "must" can point to language in an
other U.S. Supreme Court decision15 and the seemingly plain
language directing summary judgment when ~he movant is
"entitled" to judgment as a matter of law. Pohcy arguments
support both views. On the one hand, "the importance of
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summary judgment as a protection against the burdens im
posed by unnecessary trial, and also against the shift of settle
ment that follow denial ofsummary judgment"16 supports use
~f "must." On the other hand, arguments that a trial judge
may have good grounds for suspecting that a trial will test ev

idence in ways not possible on a paper record" and that "a trial
may consume much less court time than would be needed to
determine whether summary judgment can be granted"17 sup
port the more flexible "should." No Kansas appellate decisions
discuss this issue. The Kansas Civil Code Committee elected
to defer consideration of the proposed Federal amendment
until it is certain that it will take effect.

III. New Time Computation Rules

HB 2656 conforms the time computation rules in K.S.A.
60-20618 with the 2009 amendments to Federal Rule 6. The
changes were summarized in an article in the January issue
of this Journal. 19 For example, under former law, a different
method of counting days was used when the time to act was
less than 11 days from a triggering event than when the time
was 11 days or more. When the time was less than 11 days,
intermediate weekends and holidays were not counted. The
rule now takes a "days are days" approach, counting every day
even for short time limits. This change is not meant to make
short periods of time even shorter. To avoid that result, Fed
eral Rules drafters examined each time period in the Federal
Rules and extended short periods to act from, for example,
five to seven days and 10 to 14 days to account for the change
in the counting rule. They also extended periods of 20 days to
21 days, to reduce the instances in which the last day of the
period falls on a weekend, which has its own special counting
rule. They made no changes in time periods of 30 days or
more. HB 2656 makes the same changes to Articles 1-3 of the
Kansas Code of Civil Procedure.

In a few instances, the amended Federal Rules extend time
periods significantly, based on a policy judgment that former
periods were too short. For example, the federal Advisory
Committee concluded that in many cases it is not possible to
prepare a satisfactory post-judgment motion for new trial or
to alter or amend judgment under Rule 59, for judgment as
a matter of law under Rule 50, or to alter or amend findings
under Rule 52 within the 10 days allowed by the former rules.
Rule 6(b) and K.S.A. 60-206(b) prohibit a trial judge from
extending the time to file these motions, in part because the
time to file notice of appeal from a judgment does not begin
to run until a timely motion under any of these rules is de
cided. Because granting a trial judge discretion to grant exten
sions of time to file these post-trial motions would introduce
uncertainty into the calculation of the time to appeal, the Fed
eral Advisory Committee elected to extend the time for filing
these motions from 10 to 28 days. HB 2656 conforms K.S.A.
60-259, 60-250 and 60-252 with these rule change.2o

A party will have an incentive to file these post-judgment
motions well before the deadline if the party needs to invoke
the trial court's authority in K.S.A. 60-262(b)21 to stay ex
ecution on the judgment pending disposition of any of these
motions. The automatic stay of execution on a judgment in
K.S.A. 60-262 and Federal Rule 62 expires 14 days after entry
of judgment.
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HB 2656 rejects the extension of one federal time limit.
Amended Federal Rule 6(c)(I) extends the time in advance
of a hearing on a motion by which the motion and notice of
the hearing must be served from five to 14 days. HB 2656
extends the period in K.S.A. 60-206 only from five to seven
days, a change that brings it into conformity with Kansas Su
preme Court Rule 131. The Kansas Civil Code Committee
determined that "state practice has proceedings and motion
dockets, such as in domestic matters, where the extended time
frame in Federal Rule 6 should not be followed."22 Similarly,
the Committee rejected amended Rule 6(c)(2)'s extension of
the time in advance of the hearing in which an affidavit op
posing the motion must be served from one to seven days.

HB 2656 does not change one Kansas counting rule, under
which Kansas allows more days to file some documents than
are allowed in federal court, even though a Kansas statute and
its corresponding Federal Rule specify the same period of time
to act after the same triggering event. For example, K.S.A.
60-2103 requires that notice ofappeal to an appellate court in
a civil case be filed within 30 days after "entry of judgment."
The new 28-day periods for filing post-judgment motions that
extend the time for filing notice of appeal are also measured
from the "entry of judgment." The time periods in the Federal
Rules are identical. 23 However, relying on language in K.S.A.
60-258, which is unique to Kansas,24 and on Supreme Court
Rule 131, the Kansas Supreme Court has held that the time
for filing notice of appeal or these motions is measured from
the date the clerk of the district court serves on the parties a
copy of the judgment form or journal entry, which may be
later than the date on which judgment is entered.25 Further,
because the time for filing is measured from the date of ser
vice, K.S.A. 60-206(d) adds three extra days after the period
for filing otherwise would expire, if service is by mail.26 One
effect is that the total time allowed is unlikely to be a multiple
of seven, and the ending date thus is more likely to fall on
a weekend, triggering a further extension of the time under
K.S.A. 60-206(a)(I)(c) to the next day that is not a week
end or holiday. In federal court, by contrast, time is measured
from "entry" rather than "service" of the judgment, so no ad
ditional days are added under Rule 6(d). A failure of the clerk
to serve a copy of the judgment, which causes a party to miss a
deadline for filing notice ofappeal, is remedied by authorizing
a motion to reopen the time to file notice of appeal. 27

The Kansas Civil Code Committee reviewed all time lim
its of less than 30 days in all articles in Chapters 60 and 61
and changed them using the conventions in the federal time
project. K.S.A. 61-2912 and 61-330428 incorporate K.S.A.
60-259 and 60-252 by reference for use in Chapter 61 cases.
As in Chapter 60 cases, if a timely post-judgment motion au
thorized by K.S.A. 61-2912(i) or 61-3304 is filed, the time
for filing notice of appeal in a Chapter 61 case does not begin
until after the motion is decided.29 The extension of the time
in Chapter 60 cases for filing post-judgment motions under
K.S.A. 60-259 and 60-252 from 10 to 28 days would have
created an inconsistency when those sections were incorpo
rated by reference in Chapter 61. HB 2656 extends the time
in K.S.A. 60-2103a30 for filing notice of appeal in a Chapter
61 case heard by a district magistrate judge only from 10 to
14 days after the entry of judgment. To avoid having the time
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to appeal expire before the expiration of the time to hIe post
judgment motions, HB 2656 amends K.S.A. 61-2912 and
61-3304 to require that these post-judgment motions be filed
within 14 days after the entry of judgment when judgment is
rendered by a district magistrate judge.

Under K.S.A. 60-206(a), the new time computation rules
apply not only to Chapter 60 but also to "any local rule or
court order or ... any statute or administrative rule or regula
tion that does not specify a method of computing time." Stat
utes only rarely express time limits in hours31 but court orders
do so more frequently, for example in domestic relations cases,
so subsection (a) (2) specifies how these periods are counted.
The order may specify another method if the statutory meth
od does not comport with the court's intent. The default rule
is that if the period for an order entered at, say, 3: 14 p.m.
ends on a weekend or legal holiday, the time is extended until
the same time of day (3: 14 p.m.) on the next day that is not a
weekend or holiday.

Extending application of K.S.A. 60-206 to administrative
rules and regulations means state agencies will need to review
their regulations and amend them as necessary. Kansas Su
preme Court Rule 1.05 makes the time computation rules in
K.S.A. 60-206 applicable in the appellate courts. Revisions of
the Supreme Court's appellate and district court rules are an
ticipated. Unfortunately, the revisions will not be completed
before HB 2656 takes effect. When there is a direct conflict
between HB 2656 and the court's rules, the new statute should
control. When there is no direct conflict and the "days are
days" approach of K.S.A. 60-206 effectively shortens a time
period in the court's rules of less than 11 days, a court should
be charitable in granting a motion under K.S.A. 60-206(b) or
Rule 5.02 seeking an extension of time to act, even though
the motion is made shortly after the time to act has expired.

HB 2656 includes 90 sections amending statutes outside
Chapter 60. For time standards in other codes of procedure
and statutes outside Chapters 60 and 61, other Judicial Coun
cil committees determined what changes were necessary to
conform to the changes in the civil code. Other time peri
ods usually were extended to the nearest multiple of seven,
for example from three days to seven days in eight sections,32
and from eight, nine, or 11 days to 14 days in five sections.33

However, 15-day periods were shortened to 14 days in 11 sec
tions.34 On the other hand, the 15-day period in advance of
the beginning of trial by which an offer of judgment under
K.S.A. 60-2002(b) was required to be made was extended to
21 days to accommodate extending the period by which a re
sponse to the offer is required from 10 to 14 days in advance
of trial. 35 Occasionally it was determined that business days
were intended, as in K.S.A. 60-258,36 which requires the clerk
to serve a copy of a judgment form within three days after
its entry, and K.S.A. 38-2373,37 which specifies three- and
five-day periods regarding commitment of juvenile offenders.
In these cases, HB 2656 adds language excluding Saturdays,
Sundays, and legal holidays. Finally, the "days are days" rule
in K.S.A. 60-206 will apply to two sections in which five- or
ten-day periods were retained without change.38

Two other technical amendments merit mention. K.S.A. 60
206(a)(I) and (5) for the first time make explicit the counting
procedure for a backward-looking time period, for example
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the requirement in K.S.A. 60-226(e)(2) that parties disclose
changes in expert witness information "at least 30 days before
trial." The first day counted is the day before trial, and it in
counting backward, the 30th day falls on a weekend or legal
holiday, the disclosure is due on the first day before the 30th
day that is not a weekend or holiday. Subsection (a)(3) speci
fies counting rules that apply when the courthouse is "inacces
sible" on the day or at the hour of the deadline for filing. There
is no definition of "inaccessible" but the term includes situa
tions that are not weather-related. For example, a furlough of
court employees could make a courthouse inaccessible.

~ Substantive Amendments

The Civil Code Advisory Committee included in HB 2656
a number of pre-2007 amendments to the Federal Rules,
which Kansas had not adopted but which the Committee de
termined were compatible with Kansas practice. The Commit
tee did not include Federal Rules amendments that previously
had been considered but rejected as being inconsistent with
established Kansas practice or strong policy, such as manda
tory initial disclosures under Rule 26 and the safe harbor from
sanctions in Rule 11. The committee also changed a number
of statutes that have no federal counterparts.

A. Service of process and jurisdiction
1. Publication service

HB 2656 significantly changes the procedure for obtaining
service of process by publication. K.S.A. 60-307(c)(1)39 now
requires that an affidavit or declaration seeking publication
service state "the specific efforts made to ascertain the resi
dence" of each defendant whose residence the party claims is
unknown after reasonable efforts to ascertain it. Subsection
(c)(2) similarly requires a statement of the specific efforts
made to ascertain the names and residences of unknown par
ties sought to be served under K.S.A. 60-307(a)(5), such as
unknown heirs and assigns ofa deceased person. A conclusory
statement, using the language of the statute, that the party
made a reasonable effort to find names or addresses no longer
will suffice. Due process requires that the means of service
"employed must be such as one desirous of actually informing
the absentee might reasonably adopt to accomplish it."40 Re
quiring a statement of the specific efforts made will enable the
court to determine whether publication service is consistent
with due process before approving proof of service as a pre
requisite under K.S.A. 60-307(f) to entry of a default
judgment.

2. Long-arm jurisdiction
State long-arm statutes authorizing the assertion of per

sonal jurisdiction over a defendant served outside the state
typically fit one of two patterns. Either they list specific acts
that, if done within the state, subject defendant to jurisdic
tion or they authorize the assertion of jurisdiction whenever
doing so would be consistent with due process. K.S.A. 60-308
since 1964 has fit the first pattern. The result was that Kansas
courts, before reaching the question whether the exercise of
jurisdiction was constitutional, often had to resolve a difficult
questions of statutory construction to determine whether a
statutorily enumerated act covered defendant's alleged activi
ty.41 On occasion, the court concluded that the statute did not
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authorize jurisdiction in a case in which it would be constitu
tional for it to do SO.42The 2006 Legislature added subsection
(b)(2) to the long-arm statute, providing that Kansas courts
have general jurisdiction over a defendant for a claim that
does not arise out ofdefendant's activities in Kansas whenever
doing so would be constitutional. HB 2656 amends the spe
cific jurisdiction portion of the statute, K.S.A. 60-308(b)(l),43
so that Kansas courts now have jurisdiction over a defendant
for a claim that arises out of defendant's activities in Kansas
whenever doing so would be constitutional. The Civil Code
Committee saw no policy reason to authorize general juris
diction over an unrelated claim to the full extent allowed by
due process but to restrict specific jurisdiction over a related
claims short of the due process limit. With rare exceptions,
the party invoking specific jurisdiction is a Kansas resident
who is asserting a claim against a nonresident and should be
afforded a convenient forum. With the adoption of the new
language in subparagraph (L), subsections (A)-(K) could have
been repealed, but the committee did not recommend doing
so. These subparagraphs provide useful guidance, and case law
discussing them usually discusses the constitutional standard
as well.44

The deletion of former K.S.A. 60-308(d), specifying details
of service of process by return receipt delivery when the long
arm statute is invoked is not a substantive change. Subsection
(d) differed from K.S.A. 60-303(c) only regarding the person
responsible for effecting service, not the details of doing so.
The party seeking service is responsible for out-of-state service
under K.S.A. 60-308, while the sheriff ordinarily is respon-

sible for in-state service under K.S.A. 60-303. It is sufficient
that K.S.A. 60-308(a)(2) requires that out-of-state service by
return receipt delivery be made by a party in the manner spec
ified in K.S.A. 60-303(c).

3. Service in garnishment actions
HB 2656 adds subsection (f) to K.S.A. 60-303,45 provid

ing additional methods of service in garnishment actions. It
makes available in Chapter 60 garnishments the same meth
ods of service already available in Chapter 61 garnishments.
Subsection (f) is a restyled version of K.S.A. 2009 Supp. 61
3003(g). It permits service on a garnishee using an e-mail
address designated by the garnishee, as provided by Supreme
Court rule, or using a fax number designated by the garnish
ee. It also permits the garnishee to be served by first-class mail
unless it is returned undelivered.

B. Pleadings and motions
1. Service of documents bye-mail

Amended K.S.A. 60-211 (a) ,46 tracking the federal rule, re
quires that every pleading, written motion, and other paper
include the signer's e-mail address. The 2007 Federal Advi
sory Committee commented that "[p]roviding an e-mail ad
dress is useful, but does not of itself signify consent to filing or
service by e-mail."47 In Kansas, however, new K.S.A. 60-205
(b)(2)(F)48 permits service by electronic means "when autho
rized by Supreme Court rule or a local rule." Technical Standard
W(l)(d) of Kansas Supreme Court Rule 122 provides that a
"party consents to service by electronic mail by ... serving a
pleading which includes the party's electronic mail address on
the pleading." Nothing in this standard restricts its application
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to districts that have adopted electronic filing. Thus, compli
ance with the new requirement in K.S.A. 60-211 (a) triggers
consent to service by electronic mail even in districts that have
not adopted electronic filing.

More broadly, several sections of the code have been amend
ed to accommodate future expansion of electronic filing and
service. Electronic methods in addition to fax transmissions
may be used when they are authorized by Supreme Court
rule.49

2. Sanctions for unsupported pleading or paper
HB 2656 makes a substantive change to K.S.A. 60-211(c)

to conform to a 1993 federal amendment. The bill provides
that when the court finds that a party has violated its repre
sentation under subsection (b), the court "may impose" an
appropriate sanction, rather than the former "shall impose."
The change recognizes that there can be cases, such as one
involving a pro se litigant, in which a violation of subsec
tion (b) should not result in a sanction and that the existing
section already confers a measure of discretion for the court
to determine an "appropriate" sanction and whether subsec
tion (b) was violated. In the view of practitioners on the Civil
Code Committee, this is one "shall" that courts have been
interpreting as "may." The committee believes the rejection of
the 1993 federal amendment was based on opposition to the
safe harbor from sanctions rather than to recognition of some
discretion in imposing sanctions.

3. Amended pleadings
Tracking 2009 changes to Federal Rule 15, amended K.S.A.

60-215 50 alters the time in which a party may amend its
pleading once as a matter of right, shortening the time in one
situation and lengthening it in another. Under former law, if
the pleading was one to which a responsive pleading was re
quired, the filing of a motion under K.S.A. 60-212, including
a motion to dismiss for failure to state a claim, did not affect
the pleader's ability to amend once without leave of court.
Amendment was of right even after an order ruling on the
motion as long as no responsive pleading had yet been filed
and the order did not expressly cut off the right to amend.
Under HB 2656, the right to one amendment without leave
of the court expires 21 days after service of a motion under
K.S.A. 60-212(b), (e), or (f). The change creates an incen
tive for the pleader to consider promptly the arguments in
a motion. As the Federal Advisory Committee explained,
''A responsive amendment may avoid the need to decide the
motion or reduce the number of issues to be decided, and
will expedite determination of issues that otherwise might
be raised seriatim."51 On the other hand, under former law
when no pre-answer motion was made, service of a responsive
pleading immediately cut off the right to one amendment.
Now, amendment continues to be of right if the amendment
is served no later than 21 days after service of the responsive
pleading. Like a pre-answer motion, a responsive pleading
may identify issues the original pleader had not considered,
justifying a prompt amendment of right.

Former K.S.A. 60-213(f) granted a trial court authority to
permit amendment of a pleading to add a counterclaim "if
it was omitted through oversight, inadvertence, or excusable
neglect or if justice so requires." Arguably, this subsection
established a different standard for allowing an amendment
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from the ordinary standard in K.S.A. 60-215. In addition,
it called into question whether the relation-back provision
in K.S.A. 60-215(c) applied to an amendment under K.S.A.
60-213(f). HB 2656, consistent with a 2009 federal amend
ment, repeals K.S.A. 60-213(f). The court still may permit an
amendment to add a counterclaim, but it will be governed by
K.S.A.60-215.

Finally, amended K.S.A. 60-215(c)(I) adopts a 1991
amendment to the Federal Rule. It permits relation back ofan
amendment when "the law that provides the applicable statute
of limitations allows relation back" even if the Kansas require
ments for relation back in subsections (c)(2) and (c) (3) are not
met. Of course, the Kansas statute of limitations ordinarily
applies to an action brought in Kansas. On occasion, however,
Kansas applies the statute of limitations of another state, such
as when K.S.A. 60-516, the borrowing statute, applies.

4. Other changes
Under amended K.S.A. 60-207(a)(3),52 the responsive

pleading to a counterclaim now is denominated an "answer,"
rather than a "reply." The term "reply" now is confined to a
pleading that responds to an answer, and it is allowed only
when the court orders a reply.

Finally, amended K.S.A. 60-205(d)(1)53 adds to Kansas law
for the first time a requirement that most lawyers no doubt
always thought was there, a requirement to include a certifi
cate of service with any paper after the petition that is re
quired to be served. That requirement has been part of Federal
Rule 5 since 1991, when an amendment essentially codified
existing practice.

C.Joinder
HB 2656 conforms the class action statute, K.S.A. 60

223,54 to the extensive 2003 amendments to the Federal Rule.
New subsection (g) specifies procedures to be followed and
criteria a trial court must consider in appointing class counsel
for a certified class. New subsection (h) specifies procedures to
be followed in awarding attorney's fees and nontaxable costs.
Amended subsection (e) strengthens the trial court's role in
approving a settlement or voluntary dismissal of a class ac
tion, requiring a hearing to determine ifa proposal that would
bind class members is fair, reasonable, and adequate and re
quiring disclosure of any agreement made in connection with
the proposal. To resolve an ambiguity, the amendment makes
the subsection applicable only to settlement or dismissal of a
certified class action. Amended subsection (c) grants great
er latitude in determining when to hold a class certification
hearing, eliminates the authority to grant class certification
conditionally, and specifies the required contents of notice to
class members when individual notice is required. Counsel in
a class action should consult the extensive notes on the 2003
amendments by the Federal Rules Advisory Committee.

The restyling of K.S.A. 60-21955 on compulsory joinder
eliminates the awkward term "contingently necessary party."
Now, the section simply defines the circumstances in which
a person must be joined as a party. New subsection (e) is the
only amendment that did not originate with the Civil Code
Committee, rather it originated in a separate bill. 56 In an
action in which "any relief sought would determine title or
affect a security interest in real property," it requires joinder
of "a nominee of record on behalf of a beneficial owner of
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a claimed interest in the property." This provision responds
to Landmark Natt Bank v. Kesler. 57 Kesler was an action to
foreclose a first mortgage in which Mortgage Electronic Reg
istration Systems (MERS) was not joined even though it was
shown of record as the holder of a second mortgage. MERS
does not loan money but becomes the mortgagee as nominee
for the lender, a procedure that apparently facilitates resale of
the debt obligation by the lender. The Kesler opinion could be
read narrowly, as finding no abuse of discretion in the denial
ofMERS' motion to intervene after a default judgment. How
ever, the opinion contains broad language suggesting that the
very limited authority MERS has under its agreement with
the lender means it lacks the type of interest in the property
that would require its joinder under K.S.A. 60-219(a). Sub
section (e) requires joinder of the nominee even if the nomi
nee is not a person required to be joined by subsection (a).

K.S.A. 60-21758 is changed in two ways. Consistent with a
1966 amendment to the federal real party in interest rule, a
bailee is added to the list ofpersons in subsection (a) who may
sue in their own names without joining the person for whose
benefit an action is brought. New subsection (d) adopts a pro
vision that was added to the Federal Rules in 1961, allowing
a public officer who sues or is sued in an official capacity to
be designated by official title rather than by name, although
the court may order that the officer's name also be added. HB
2656 also adopts a related 1961 federal amendment in K.S.A.
60-225(d), providing for automatic substitution of a public
officer's successor when the officer dies, resigns, or otherwise
ceases to hold office during the pendency of an action in
which the officer is a party in an official capacity.

D. Default judgment
K.S.A. 60-255 has always differed from its federal counter

part, for example, by prohibiting entry of judgment by the
clerk and by omitting the federal requirement of a separate
entry of default prior to entry of judgment. These variations
remain in the revised section. The section formerly did not
define when a party is in default, requiring only a "proper
showing" of entitlement to a default judgment. HB 2656
adds to subsection (a) the definition of default from Federal
Rule 55.59 A party against whom a judgment for affirmative
relief is sought is in default when the party "has failed to plead
or otherwise defend." Thus, default occurs when the party has
not, by the date its answer is due, served either an answer, a
motion under K.S.A. 60-212 that postpones the time to an
swer until after the court rules on the motion, or some other
pre-answer motion that can be construed as otherwise defend
ing the action.60 K.S.A. 60-255 is intertwined with K.S.A. 60
208(b)(6), which makes the failure of an answer to deny an
allegation, other than one relating to the amount of damages,
an admission of the allegation.61 Federal circuits are split on
the question whether default judgment can be entered under
Rule 55 based upon a post-answer failure to defend, such as
the failure to appear at trial.62 Leading commentators agree
that once there is an answer to a claim, and to any amend
ment of the claim, Rule 55 should not be used to enter default
judgment.63

Of course, default judgment is available under other sec
tions as a sanction for post-pleading misconduct. For exam
ple, K.S.A. 60-237(b) (2) (A) (vi) and (d)(3) include default
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judgment among the sanctions available against a party that
fails to obey a discovery order, fails to appear for the party's
deposition, or fails to serve answers or objections to inter
rogatories or a written response to a request for inspection.
K.S.A. 60-216(f) also authorizes this sanction against a party
that fails to appear at a case management or other pretrial
conference, is substantially unprepared to participate in the
conference or does not participate in good faith, or fails to
obey a scheduling or other pretrial order. Indeed, a court may
have inherent authority to grant default judgment in other
contexts as a sanction for inaction that frustrates the orderly
administration of justice.64 The propriety of granting default
judgment as a sanction for failure to appear at trial more ap
propriately should be analyzed as an exercise of inherent au
thority since the standards for granting default judgment as a
sanction and the procedural safeguards to be followed differ
from those under K.S.A. 60-255.65

Kansas law on this issue under the former section was
unclear. The authors of vernons Kansas Statutes Annoted, with
out citing supporting authority, asserted that "Failure to at
tend ... the trial itself: may justify the entry of such a judg
ment."66 A number of opinions observed in passing that the
trial court had entered a default judgment against a party that
did not appear at trial67 but rarely discussed the source of the
court's authority to do SO.68 In any event, these precedents are
not controlling in construing amended section 60-255.

A default judgment under K.S.A. 60-255 may be set aside
on a motion to vacate judgment under K.S.A. 60-260(b). A
motion on the most common ground asserted, "mistake, in
advertence, surprise, or excusable neglect" under subsection
(b)(l), must be made within one year after the entry of judg
ment. HB 2656 adds a cross-reference to a motion for relief
from judgment under K.S.A. 60-309, which may be made
up to two years after entry of a default judgment if the party
was served solely by publication in a newspaper and did not
receive actual notice of the action in time to appear. There is
no requirement in K.S.A. 60-309 to show excusable neglect or
inadvertence before the party is entitled to defend the action.
Former K.S.A. 60-309(b) protected a purchaser for value in a
private sale of property in reliance on the judgment if no mo
tion was filed within six months after entry of judgment. HB
2656 reduces that period, protecting the purchaser for value
if the motion is not filed within three months after entry of
judgment.69 This is the same period after judgment during
which proceeds of a judicial sale of property under the judg
ment must be impounded under subsection (c).

E. Discovery and pretrial proceedings
1. Limits on frequency or extent ofdiscovery

HB 2656 grants trial judges greater authority to control the
frequency or extent of discovery and requires them to exer
cise that authority in certain circumstances. Previously, K.S.A.
60-226(b)(2) permitted a court to order limits only if it made
one of three findings: the discovery sought was unreasonably
cumulative or duplicative or could be obtained from another
source that was more convenient, less burdensome, or less ex
pensive; the requesting party already had ample opportunity to
obtain the information through discovery; or the burden or ex
pense of proposed discovery outweighed its likely benefit. The
amended section70 confers discretion to limit the frequency or
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extent of discovery for other reasons and conforms to Federal
Rule 26(b)(2)(C) by mandating that the court impose limits
in the circumstances listed in the former statute merely as per
mitting the court to impose limits.

2. Proper court for motion to compel response
from party

Formerly, K.S.A. 60-237(a) permitted a motion to compel
discovery on a matter relating to the deposition of a party to
be made, at the option of the moving party, either in the court
where the action was pending or in the district where the de
position was "being taken." HB 2656 adopts a 1993 amend
ment to Federal Rule 37(a), requiring all motions to compel
relating to a party's deposition to be made in the court in
which the action is pending.71 That court can resolve disputes
about discovery from parties based on familiarity with the en
tire case. K.S.A. 60-226(c)(1) continues to permit a motion
for a protective order on a matter related to a deposition, even
of a party, to be made not only in the district where the action
is pending but also in the district where the deposition is to
be taken. Likewise, a motion during a deposition to terminate
or limit the deposition under K.S.A. 60-230(d) may be made
in either location.

3. Requirement to confer
Since 1997, a party filing a motion to compel discovery un

der K.S.A. 60-237(a) or a motion for sanctions under K.S.A.
60-237(d) for failure to serve answers or responses to inter
rogatories or requests for inspection has been required to cer
tify that the party conferred with the person or party failing to
make discovery before seeking court intervention. Amended
K.S.A. 60-216(c)(1)72 now requires a similar certification by a
party that moves for a protective order, and HB 2656 extends
to that section and to K.S.A. 60-237(d) the requirement in
K.S.A. 60-237(a) that the moving party "describe the steps
taken" to resolve disputed issues.

4. Interstate depositions and discovery
HB 2656 adopts the Uniform Interstate Deposition and

Discovery Act (2007), a new procedure for taking a deposi
tion and obtaining other discovery in Kansas in aid of litiga
tion pending in another state or a foreign country.73 Parties
in Kansas litigation will benefit from the act's simplified and
uniform procedures when they need to conduct depositions
or other discovery in other states that adopt it. The act already
has been adopted by statute or court rule in 13 states74 and
the District of Columbia, and it has been introduced in two
other states75 in the 2010 session. The act replaces K.S.A. 60
228(d), which applied only to depositions and required both
the filing of an ex parte action and a court order that a sub
poena be issued to the deponent. Filing a separate action and
judicial intervention are not necessary in the federal system,
in which a subpoena may be issued by an attorney admitted
to practice in the court in which the action is pending, acting
as an officer of the court in the district where the deposition is
to be taken, or may be obtained from the clerk of that court.76

The new act authorizes a subpoena not only to compel
attendance at a deposition in Kansas for an action pending
elsewhere but also to compel production ofdocuments or tan
gible things in the possession, custody, or control of a person.
It also authorizes a subpoena to permit inspection of prem
ises controlled by the person. The act requires the clerk of the
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district court to issue a subpoena without the necessity for a
party to file an action or hire local counsel and without judi
cial intervention. The helpful official comment to subsection
(c) describes the procedure that is contemplated. If an action
is pending in Florida, a party's lawyer of record "will issue a
subpoena in [Florida] (the same way lawyers in [Florida] rou
tinely issue subpoenas in pending actions)." The lawyer will
then obtain from the clerk's office in the Kansas county in
which the witness to be deposed lives a copy of its subpoena
form. "The lawyer will then prepare a [Kansas] subpoena so
that it has the same terms as the [Florida] subpoena." The law
yer then must submit the "completed and executed [Florida]
subpoena and the completed but not yet executed [Kansas]
subpoena to the clerk's office in [Kansas]." The lawyer may
elect to hire someone to present the documents personally.
However, a clerk might accept a short transmittal letter ac
companying the Florida subpoena, "advising the clerk that
the Kansas subpoena is being sought pursuant to" the act.
Under subsection (c), the request for issuance of a subpoena
under the act "does not constitute an appearance in the courts
of this state." According to the official comment, "The clerk
of the court, upon being given the [Florida] subpoena, will
then issue the identical [Kansas] subpoena ('issue' includes
signing, stamping, and assigning a case or docket number)."
The subpoena, like other Kansas subpoenas, must be served
in compliance with K.S.A. 60-303. Subsection (e) makes the
general Kansas statutes on subpoenas in K.S.A. 60-245 and
60-245a applicable to these subpoenas, but it is unlikely that
other states have statutes governing issuance of a nonparty
business record subpoenas that would cause K.S.A. 60-245a
to be applicable.

For the convenience of the deponent, subsection (c)(3)(A)
requires that the subpoena "contain or be accompanied by
the names, addresses, and telephone numbers of all counsel
of record in the proceeding to which the subpoena relates and
of any party not represented by counsel." Because Kansas has
a significant interest in protecting its residents, as nonparties,
from unreasonable or unduly burdensome discovery, subsec
tion (f) provides that Kansas procedures govern a motion
requesting a protective order for a deponent and a motion
seeking to enforce or quash a subpoena or to modify its terms,
such as those specifying date, time, or location. Local counsel
still will be needed for these motions.

5. Declaration in lieu of affidavit
HB 2656 adopts one federal amendment that is not sched

uled to go into effect until December 2010. Under 28 U.S.C.
1746, whenever a federal statute or rule requires use of an affi
davit, an unsworn declaration in proper form which is subject
to the penalty of perjury may be used instead. Proposed Rule
56 will substitute the phrase "affidavit or declaration" wher
ever "affidavit" appears in the rule, as a reminder that the in
convenience of requiring execution before a notary public can
be avoided. Kansas has a similar unsworn declaration statute,
K.S.A. 53-601, but it is not widely known. The Civil Code
Committee included references to a declaration not only in
K.S.A. 60-25677 but also throughout the code. The term "dec
laration" was added as an alternative to "affidavit" in 11 other
sections.78
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6. Nonparty business records subpoena
The new reference to declarations led to a substantive change

in K.S.A. 60-245a,79 regarding a nonparty business records
subpoena. The statute formerly required that the subpoena
be accompanied by a form of affidavit for the custodian to
use in certifying the records produced. A nonparty should not
bear the burden of locating a notary public when a declara
tion is permissible instead. While the custodian of the records
still may use an affidavit, use of a declaration will become the
norm because the amended statute requires the subpoena to
be accompanied by a form declaration instead of an affidavit.

K.S.A. 60-245a is changed in other ways. To reduce the
burden on clerks of the district court of storing records and
making them available, subsection (b)(2) now requires the
custodian of nonparty business records to deliver the subpoe
naed records to the party or attorney requesting them. The
custodian must file the declaration or affidavit with the court
and deliver a copy to the requesting party. The term "nonparty
business records subpoena" now is used consistently to dis
tinguish the subpoena under this section from the subpoena
duces tecum described in K.S.A. 60-245. Amendments to
K.S.A. 60-245a(c) and 60-245(a)(1)(C) resolve an inconsis
tency in former law, making it clear that use of a nonparty
business records subpoena is optional and that any party may
require the attendance of a business records custodian or the
production of original records by using a subpoena duces te
cum pursuant to K.S.A. 60-245.

There are additional minor amendments to K.S.A. 60-24580

that mirror federal amendments. One conforms the proce
dure under subsection (d)(2) for asserting privilege for infor
mation sought by a subpoena to the procedure specified in
K.S.A. 60-226(b)(7) for asserting privilege or a work product
objection for information sought through discovery. Another
clarifies that if, independently of a deposition, a subpoena
commands production of documents or inspection of prem
ises before trial, notice must be served on each party before
the subpoena is served. The ambiguous requirement of "prior
notice" in former subsection (b) arguably could be satisfied
merely by giving notice before the return date. The amend
ment adopts the prevailing interpretation in federal case law
that earlier notice is required.

7. Other changes
Former K.S.A. 60-226(f)(1)81 made the signing of a disclo

sure of expert testimony or a discovery request, response, or
objection a certification that it was warranted by existing law
or a "good faith" argument to extend, modify, or reverse exist
ing law. HB 2656 changes the standard from "good faith" to
"nonfrivolous" so that it conforms to the standard in K.S.A.
60-211 for pleadings and papers generally.

Amended K.S.A. 60-226(b)(4)(C) extends to parties the
right nonparties always have had to obtain, merely on request,
their own previous statements about the action or its subject
matter, without having to make the showing otherwise re
quired to obtain discovery of another party's work product.
A party need not make a request for production pursuant to
K.S.A. 60-234 to obtain the party's own statement.

F. Summary judgment
Amended K.S.A. 60-25682 incorporates not only the 2007

federal style amendments but also the 2009 substantive
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amendments to the timing provisions in subsections (a)-(c).
Subsection (a) now permits a party claiming relief to move
for summary judgment at any time. The former subsection re
quired the party to wait until the earlier of 20 days after com
mencement of the action or service of a motion for summary
judgment by the opposing party. Of course, if the motion is
sought so early that it is difficult for the opposing party to
respond, the court may extend the time to respond in reliance
on either subsection (c)(l) or K.S.A. 60-206(b).

New timing rules specified in subsection (c) (1) are default
rules only and may be altered by local rule or a court order,
entered at a case management conference pursuant to K.S.A.
60-216(b)(1)(H) or otherwise. The Federal Advisory Com
mittee Note explained that" [s]cheduling orders tailored to
the needs of the specific case, perhaps adjusted as it progresses,
are likely to work better than default rules. A scheduling or
der may be adjusted to adopt the parties' agreement on tim
ing, or may require that discovery and motions may occur in
stages...." The default rules require the parties to make any
motions for summary judgment not later than 30 days after
the close of all discovery, require a response to be filed within
21 days after a motion is served or a responsive pleading is
due, whichever is later, and permit the movant to file a reply
within 14 days after the response is served.

G. Trial
Federal Rule 51 on instructions was revised substantially

in 2003 "to capture many of the interpretations that have
emerged in practice."83 For example, one amendment made
it explicit that the trial court may give preliminary instruc
tions at any time, not just after opening statements. Another
made clear that even if the court requires proposed instruc
tions to be submitted prior to the close of the evidence, not
only may parties later submit proposed instructions on an is
sue that could not reasonably have been anticipated at the
time of the court's deadline, but also the court has discretion
to permit an untimely submission. HB 2656 conforms K.S.A.
60-251 to its federal counterpart, with two exceptions.84 First,
it preserves traditional Kansas practice requiring the court to
instruct the jury before closing arguments ofcounsel. Second,
it retains the "clearly erroneous" standard that Kansas has used
to determine whether an appellate court will consider a claim
oferror regarding an instruction despite the failure to preserve
the claim by objecting to the giving of: or the failure to give,
the instruction. Federal Rule 51 uses a "plain error" standard
on the issue of appellate review of an unpreserved claim of er
ror and Rule 52 applies the "clearly erroneous" standard only
to review of a trial judge's factual findings. Federal case law
distinguishes the elements required to establish "plain error"
from those considered in determining if findings are "clearly
erroneous."85 Kansas has extensive case law defining when an
instruction is "clearly erroneous," and the Civil Code Com
mittee determined that conforming to the federal terminol
ogy risked changing Kansas law.

When the trial court refuses to give a requested instruction,
the requesting party ordinarily must object to its omission
from the instructions that are given, to preserve the issue for
appeal. New K.S.A. 60-251 (d)(l)(B) modifies this rule so that
requesting the instruction is sufficient to preserve the issue for
appeal, without further objection, if "the court rejected the
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request in a definitive ruling on the record." This relaxation of
the requirement for an objection is meant to avoid "a trap for
the unwary who fails to add an objection after the court has
made it clear that the request has been considered and rejected
on the merits."86 However, if there is any ambiguity, counsel
should seek clarification on the record that the court has made
a "definitive ruling" or assure preservation of the issue for ap
peal by objecting.

Former K.S.A. 60-248(h) required that the full jury panel
be empaneled and sworn before any alternate jurors could be
selected. HB 2656 deletes that requirement by conforming
this subsection to the 2009 amendment to K.S.A. 22-3412(c)
for criminal cases. 87 A trial judge now has the option to select
alternate jurors at the same time as the regular jurors using a
single voir dire process.

HB 2656 also incorporates portions of new Federal Rule
48(c) into K.S.A. 60-248(g). The revised subsection grants a
trial judge the option to order a new trial when a poll of jurors
reveals fewer than the required number of jurors agree to the
verdict. Formerly, the only option was to send the jury back
to deliberate further.

H. Post-judgment motions
HB 2656 adds Federal Rules 50(c), (d), and (e) to K.S.A.

60-250.88 It is not clear why these 1963 amendments to the
Federal Rules were not included in the Kansas Code. Howev
er, the current Civil Code Committee concluded the amend
ments are compatible with current practice and provide useful
guidance. Subsection (c) specifies procedures to be followed
when a party combines a renewed motion for judgment as a
matter of law with a motion in the alternative for a new trial.
It requires a court that grants judgment as a matter of law to
rule conditionally on whether a new trial should be granted
if the judgment as a matter of law is later reversed or vacated.
This procedure eliminates the possibility of successive appeals
by permitting an appellate court to review the rulings on both
motions in a single appeal, at the behest ofappellant if the new
trial motion is conditionally denied and of appellee if the mo
tion is conditionally granted. Subsection (d) makes explicit the
right of a party against which a renewed motion for judgment
as a matter of law is granted to move thereafter in the trial
court for a new trial. Under subsection (e), if the renewed mo
tion for judgment as a matter of law is denied, the prevailing
party, which has no reason to seek a new trial in the trial court,
has the right as appellee in an appellate court to assert grounds
for a new trial should the appellate court hold it was error to
deny judgment as a matter oflaw. Subsection (e) makes explic
it the appellate court's authority in this circumstance to grant
or deny a new trial by ruling on the issues raised by the appel
lee or to remand for determination by the trial court when the
issue raised involves the trial court's discretion.

In federal court, an appellee need not file a cross-appeal to
make arguments under subsection(c)(2) that a trial court's
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conditional grant of a new trial was improper.89 Similarly ar
guments by an appellee for a new trial under subsection (e)
may be made in the appellee's briefor even by a motion for re
hearing following the appellate court's decision, without filing
a notice of cross-appeal.90 However, Kansas authority in other
contexts requires an appellee to file notice of cross-appeal to
obtain relief from a trial court's ruling. 91 Thus, until Kansas
courts resolve the issue, the safer practice for an appellee plan
ning to make arguments under subsection (c)(2) or seek a new
trial under subsection (e) based on a ruling by the trial court
is to cross-appeal.

As noted earlier, a timely post-judgment motion under
K.S.A. 60-250 for judgment as a matter of law, K.S.A. 60-252
to amend findings or make additional findings, K.S.A. 60
259(b) for a new trial, or K.S.A. 60-259(f) to alter or amend
judgment postpones the time for filing notice ofappeal. How
ever, under former law, different acts were required under
each section to make the motion timely. Within the specified
time, K.S.A. 60-250 and 60-259(f) required the motion to be
both "served and filed," but K.S.A. 60-252 ambiguously re
quired the motion to be "made" and K.S.A. 60-259(b) merely
required the motion for new trial to be "served." The latter
provision seemed to permit filing after the deadline if service
occurred by the deadline. HB 2656 now makes the require
ment uniform and conforms to the Federal Rules by requiring
each motion to be "filed" within the specified time.92

~ Conclusion

Space limitations preclude discussion of every section of the
civil code which HB 2656 changes or clarifies. It is imperative
that counsel read each section carefully. Hopefully it will be
easier reading than before. -
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